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MORRISON REMICK WAITE. 


By Francis R. JoNneEs. 


NLESS a lawyer is a politician or a 

genius the record of his life is bare of 
interest. The commonplace of petty detail 
and of ephemeral professional success does 
not stand the test of printer’s ink. This is 
especially true of those lawyers whose career 
fell during the middle of the last century, 
before the accumulation and combination of 
capital made a successful attorney’s life more 
picturesque, if not dramatic, by that test, 
which so appeals to the American mind, the 
munificent size of his fees. During those 
years the profession of the law was growing 
into a business. The old ideals were passing 
away. The old attributes and talents, with- 
out which no man could have hoped for pro- 
fessional preferment or a lucrative practice, 
became things of the past. Eloquence grew 
to be no longer prized. Profound learning 


became a handicap. The Year Books and 


deep reading in the science of the law became 
unessential. Business ability, common sense, 
took the place of a knowledge of the history 
and‘ precedents of the common law and 
chancery. The science of jurisprudence be- 
came academic. Its study was left to those 
whose love of its principles was too great to 
submit to the seduction of the ignorant 
helter-skelter into which the active practice 
of the law degenerated. Unscientific plead- 
ing, corrupted by statute, did away with the 
necessity for, nay, the possibility of, a definite 
issue being joined. In sadness the learned 
watched these vanishings of a greater time, 








while the world, scoffing, passed them by. 
The genius of the time, replete as it was with 
tremendous advancement in science and in- 
vention, could not stop to work out the new 
problems which were presented to juris- 
prudence. The impatient cry was, and still 
is, to sweep away all precedent, and to build 
anew from the foundation. If the science of 
jurisprudence is, as I conceive it to be, the 
application to human affairs of those princi- 
ples of conduct which have been handed 
down and moulded through the years by the 
sages of the law, and which have been found 
by experience most conducive to right and 
justice, each new question being solved by 
the extension and development of the appro- 
priate doctrine, the iconoclastic spirit of 
to-day may well be deprecated. To it is due 
the many and increasing conflicting decisions, 
the many and increasing dissents. It has 
been and still is a time of transition. The 
bases of the law are to-day unknown. It is 
difficult for a lawyer to predict with confi- 
dence the decision by a modern court upon 
any point of law, however long that point has 
been settled, and however numerous the 
precedents. Undoubtedly in time order will 
come again out of this chaos. The founda- 
tions and landmarks of our jurisprudence 
will cease to be obscured by shifting sands. 
The beacons of justice will again burn 
steadily in their appointed places. But it is 
questionable whether they will be the same 
beacons or the same landmarks that have 
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guided the English-speaking people out of 
barbarism. The ancient foundations of our 
law are more apt to be dug up piecemeal and 
used in the erection of a new edifice, un- 
scientifically constructed by a modern legis- 
lature. The beauty and symmetry of the 
old structure will be lost, as were those 
of the Greek temples, whose walls were 
pulled down to build shepherds’ huts. It is 
useless to stem the tide. One voice crying 





in the wilderness cannot and will not be | 


heard. But I venture to point out that in 


this amorphous state of the law it is impossi- | 


ble to produce a great judge, a great legal 
administrator. 
up, but of pulling down. .A John Marshall 
would have no work to do. 
of development along well-recognized lines, 
having their ends firmly fixed in great prin- 
ciples. A Chief Justice Taney or a Joseph 
Story would be an incongruity. The one 
judge, who, to those few who admire and 
cling to the older order, stands to-day pre- 
eminent and alone, is a glorious survival of 
that greater time, adorning his court with 
his learning, respected by all. 


Yet his repu- | 


| average. 


It is not a time of building | 


for the most part from numerous short and 
anonymous obituary articles, filled with in- 
discreet and indiscriminate laudation, and 
from the forty-one volumes of the United 
States reports, 19 Wallace to 126 U. S., in- 
clusive, in which are recorded his judicial 
opinions. Nothing is known of his boyhood. 
He was prepared at Bacon Academy, Col- 
chester, Conn., for Yale, where he graduated 
in 1837, at the age of twenty-one, which at 
that time was at least two years beyond the 
William M. Evarts, Professor Ben- 
jamin Silliman and Samuel J. Tilden were 
among his classmates. Upon graduating he 
read law with his father, who, in 1834, had 


| been appointed a judge of the Supreme 


It is not a time | 


Court of Connecticut, and in 1854 was 


| translated to the Chief Justiceship of that 


| State. 


tation has not increased with increasing years | 


and achievement, as it would have done 
three generations ago. 


It was this tendency of the law that made | 
possible the appointment, in 1874, of Mor- | 
rison Remick Waite to the Chief Justiceship'’ | 


of the United States. 
mediocre ability and attainments, who had 
never argued a case before the august tribu- 
nal over which he was called to preside, of 


He was a man of | 


One obituary notice that I have seen 
says that the young law student “traveled 
extensively” during the year that he was 
reading law with his father. Whither his 
journeys took him is not related. 

In October, 1838, seized with the western 
fever, he went to Maumee City, Ohio, largely 
influenced no doubt by his uncle, Horace 
Waite, who had settled there in 1836. When 
the future Chief Justice reached Maumee the 
community had been rudely awakened from 
its golden dreams by the panic of 1837. The 
paper cities, so carefully laid out, were ruined. 
Broken credit and land poverty gripped the 
inhabitants in hardship. He entered the 


| law office of Samuel M. Young, with whom, 
| upon being admitted to the Ohio bar in 1839, 


no especial learning, but of a plodding tem- | 
perament and unimpeachable honesty, of | 


kindly heart and sensible head. He came 
of a family of lawyers, and was born at Lyme, 
Conn., in the house of his forefathers, on 
November 29, 1816. No biography of him 
has ever been printed. What little is now 


to be learned of his life must be gathered 


he formed a partnership, which lasted until 
Mr. Young’s retirement from practice in 
1856. The wrecked state of credit and 
finance, the forecfosure of mortgages and 
the settling of bankrupt estates early made 
Mr. Waite conversant with land titles, the 
law relating to mortgages and negotiable 
paper, and gave him a peculiar facility in 


| going through and understanding compli- 
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cated accounts. In such matters as these 
his professional career was engrossed, until, 
with the growth of prosperity and renewal of 
business, he naturally succeeded to conduct- 
ing and settling business disputes and advis- 
ing business men. He rode the circuit twice 
a year, where a powerful frame and strong 
stomach were essential to cope with the 
fatigue of poor roads and the disgust of bad 
food. These requisites Waite had, together 
with an equable temperament and _ unas- 
suming manner. He was popular with his 


brethren of the bar, who trusted his rugged | 
| with a shock of surprise to the country, and 


honesty and admired his simple character. 


He kept ‘aloof from politics, although in | 
1849 he was elected to the Ohio Legislature | 
as a Whig from a strongly Democratic dis- | 
trict, but retired at the end of his term. He | 
moved to Toledo in 1850, when it became | 


the county seat. He was an admirer of the 
“Great Compromiser,” Henry Clay, and 
when the Whig Party broke up he naturally 
espoused the Republican cause.. During the 
War of the Rebellion he steadfastly sup- 
ported President Lincoln and lent some aid 
in raising troops. In 1862 he was nominated 
for Congress by a bolting convention, but 
was defeated in the election by Ashley, the 
regular Republican candidate, although he 


carried Toledo by a large majority. In 1863 | 
| peerage as Lord Selborne, was overwhelmed. 


he was offered, by Governor Brough, a seat 


upon the Supreme Court of Ohio. This he | 


declined. I have seen it stated that he was 
again nominated and defeated for Congress, 
and that he again declined a seat upon the 
Supreme Court of Ohio, but no dates are 
given, and after some investigation I am in- 
clined to believe that the statements are 
mistakes. 

This record so bare and commonplace, 
with the additional fact that he was married 
in 1840, is all that we know of Mr. Waite’s 
life up to 1871. It is easy to fill in the 
simple details, the domestic happiness and 











peace, the constantly increasing income, the 
steady application, the widening circle of - 
acquaintances and friends, the kindly hospi- 
tality. But there are no forensic triumphs, 
no reputation for great learning or ability, no 
peculiar adaptability or capacity. He was 
a safe man, unassuming and conscientious, 
scarcely known beyond the borders of Ohio, 
or perhaps, more strictly speaking, beyond 
the limits of Maumee County. His appoint- 
ment by President Grant, in November, 1871, 
to represent the United States before the 
Tribunal of Arbitration at Geneva, came 


to no one more than to Waite himself. He 
was in New York at the time, and had no 
intimation of his selection as one of the three 
counsel, until he received the telegram, for- 
warded from Toledo, announcing his appoint- 
ment. In the work which then devolved 
upon him he proved himself the equal of his 
two colleagues, Evarts and Cushing. His 
power of steady application, of mastering de- 
tails and arranging them in logical order, 
made his argument before that International 
Tribunal upon the question of England’s 
liability for allowing Confederate cruisers to 
coal in British ports, effective and unanswer- 
able. His forensic antagonist, Sir Roundell 
Palmer, raised in the following year to the 


That argument undoubtedly was the greatest 
achievement of his life. In recognition of it 
he was given the degree of Doctor of Laws 


| by Yale in 1872, and to it he owed his eleva- 


tion to the Chief Justiceship of the United 
States. He returned from Geneva to re- 
sume his practice at Toledo, and in January, 
1873, upon the motion of Caleb Cushing, 
was admitted to the bar of the Supreme 
Court of the United States. 

On May 7, 1873, Mr. Chief Justice Chase 
died. President Grant offered the vacant 
place to Roscoe Conkling, who declined it. 
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The President then nominated successively 
Attorney-General Williams and Caleb Cush- 
ing to the Senate to be Chief Justice. These 
nominations he successively withdrew when 
he found that they would not be confirmed ; 
and, on January 20, 1874, he sent to the 
Senate the name of Morrison Remick Waite 
for Chief Justice. Mr. Waite was unani- 
mously confirmed. His commission was 
dated January 21, 1874, and he took the 
oath of office and his seat upon the bench 
on March 4. 


This high office came to the Chief Justice | 
unsought, and was due partly to the effective | 


instigation of his friend, Columbus Delano, 
who was Secretary of the Interior, and partly 
to the President’s desire to acknowledge and 
pay the debt owed to peace by the work of 
the United States counsel at Geneva. At 
the time of the nomination Mr. Waite was 
presiding over the Constitutional Convention 
of Ohio, to which he had been unanimously 
elected a delegate in the preceding April. 
Upon the organization of the convention he 
was elected its president. A telegram to 
one of the delegates announced the nomina- 
tion to the Chief Justiceship, and the first 
knowledge Mr. Waite had of his elevation 





was a motion from the floor of the conven- | 
tion, stating the fact, and proposing an ad- , 


journment in order that the members might 
congratulate him. He calmly ruled the 
motion out of order. 

The time between his appointment and his 
taking his seat upon the bench he occupied 
chiefly in preparation for his new duties. 
Consider the situation. The practice and 
jurisdiction of the Supreme Court of the 
United States were hitherto undiscovered 
countries to him, as were admiralty and con- 
stitutional law, to say nothing of land grants, 
Spanish land titles and civil law. He came 
to the court, too, at a difficult time. The 


Constitution had yet, for the most part, to be 
defined and settled. The constitutionality of 
the Reconstruction Acts and the powers of 
Congress in regard thereto largely remained 
unconstrued. Again, the legislation of the 
States took a new and untried direction 
along socialistic and paternal lines, as evi- 
denced by the Prohibition Laws and the 
fixing a maximum rate to be charged in cer- 
tain businesses, like operating a railroad or 
a grain elevator. How far the States might 
go in these directions was to be established. 
And in a class all by themselves were the 
Sinking Fund Cases, 99 U. S. 700, with 
their celebrated and delicate questions of law. 
The task which was set him was rendered 
more difficult by the amorphous state of the 
court, which reflected the unsettled and 
transitory condition of the country, at that 
time not yet recovered from the Civil War. 
When all these things are taken into con- 
sideration, it is amazing that the Chief Jus- 
tice, being the man that he was, proved him- 
self as adequate to the place as he did. For, 
although by no means a great lawyer or a 
great man, he fulfilled the duties of his high 
office with distinct credit. His conservatism, 
his conscientiousness, his faithful application, 
stood him in place of genius. His kindly 
modesty won him the respect and confidence 
of his associates upon the bench. The pre- 
dominance of one great mind, which shaped 


| and moulded the course of judicial decision 


and policy, is not apparent. There were 
greater lawyers and abler men upon the 
Supreme Court than the Chief Justice. And 
this naturally made his position the harder. 
But his great good sense steered him through 
all the shoals and breakers. I can think of 
no principle of constitutional law which was 
developed during his incumbency of the 


| Chief Justiceship that has not stood the test 


meaning of the new amendments to the | 


of time and is not acknowledged to be right. 
But I shall not refer to any of the important 
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cases which were adjudged during the four- 
teen years that he sat upon the bench. In 
the first place those cases are too numerous 
even for cursory mention here. In the sec- 
ond place the opinions in many of the most 
important were written by other members of 
the court. In the third place the opinions 
delivered by the Chief Justice, although al- 
most always terse and logical, certainly do 
not rise to any high level. And in the fourth 
place it would be impossible to select the 
cases in which the Chief Justice delivered 
opinions, isolate them from the woof which 





| 


the whole court were weaving, and give an | 


adequate or just impression of his individual 
work and influence. 
integra] part of what proved to be, in the 
aggregate, an able and satisfactory court. 
The whole course of decisions by the Su- 
preme Court during the fourteen years from 
1874 to 1888 must be reviewed before any 
true conception of Mr. Chief Justice Waite’s 
place in our judiciary can be rightly deter- 
mined. Such an exposition would be both 
important and interesting, but it lies beyond 
the scope of this article. Mr. Chief Justice 
Waite’s career on the bench justifies and 
illustrates Mr. Charles A. Kent’s remarks: 
«“ A judge can give his entire time and all 
his strength to the duties of the place. A 
man who, with such opportunities for edu- 
cation, does not make an able judge, must 
be poorly endowed by nature with legal 
ability. The highest judicial capacity is of 
course rare, but the lawyers are numerous 
who can fill respectably seats in our highest 
judicial tribunal.” 

Mr. Chief Justice Waite’s personality was 
uninspiring. He was thickset and not above 
medium height. His head was massive and 
set upon massive shoulders. Although cour- 
teous he was prompt in the dispatch of busi- 
ness. This in itself was a peculiar virtue, 


For he was only an | 


| 
} 








hind its docket and constantly increasing 
business, an administrative ability was of the 
highest importance. Happily the Court of | 
Appeals Act has now relieved this tension. 
The Chief Justice by his kindliness and fair- 
ness won golden opinions upon the circuit 
from a bar, the leaders of which for the 
most part had been arrayed in arms against 
their country’s authority, and were in a sul- 
len temper, aggravated by the disgraceful 
episodes of the reconstruction period. His 
mind, which carefully weighed, both sides of 
an argument and never jumped at conclu- 
sions, was eminently judicial, although it is 


| safe to say that he never mastered the tech- 


nicalities of practice in the Supreme Court. 
He was a man to win public respect and 
confidence by his domestic virtues and his 
unselfish singleness of purpose. With char- 
acteristic humility he entered upon his ex- 
alted duties with no illusions of greatness, 
and when within a few months his name be- 
gan to be mentioned for the nomination to 
the Presidency he quietly and firmly let it 
be known that he considered any such am- 
bition derogatory to his high office, saying 
that a man who tried to make the Chief 
Justiceship a stepping-stone to the Presi- 
dency was unworthy of either office. To his 
most creditable stand upon this question is 
undoubtedly due the permanent taking out 
of politics of the members of the Supreme 
Court; for the unfortunate ambition and 
conduct of Mr. Chief Justice Chase had 
tended much to accustom the public to the 
unhappy contingency of seeing the Justices 


"plunged in factional struggles for political 


office. 

It is a curious and interesting coincidence 
that the first case in which Mr. Chief Jus- 
tice Waite delivered an opinion, Tappan v. 
Merchants’ National Bank, 19 Wall. 490, 
Mr. Chief Justice Fuller, then at the bar, 


for with the Supreme Court four years be- | unsuccessfully argued for the appellee. An- 
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other episode must be mentioned here. In 
the summer of 1885 the Chief Justice went 
to England to recuperate his health, and as 
the guest of the Lord Chief Justice of Eng- 
land, Lord Coleridge, sat upon the bench 
with him. He also received much attention 
from Lord Bramwell, Lord Fitzgerald and 
Barons Huddleston and Pollock. But the 
Albany Law Journal took umbrage because 
the Chief Justice of the United States was 
not tendered a banquet and publicly féted, 
as the Lord Chief Justice had recently been 
in the United States. The rather puerile 
remarks of the above-mentioned periodical, 
which, among other things, stated that the 
Lord Chief Justice had gone soundly to 
sleep upon the bench of the Supreme Court 


| days. There was no apparent danger. On 


of the United States, came to the notice of | 


Lord Coleridge, who took the pains to reply 
in a letter of explanation and deprecation. 
As a matter of fact it appears that every 
courtesy and attention were shown to the 
Chief Justice of the United States in Eng- 
land that were possible or that he expected 
or desired. 

On March 17, 1888, the Chief Justice 


caught a severe cold. On March 19 he was 





| Justice Blatchford for him. Upon the con- 


too ill to deliver his opinion in the Telephone 
Cases, 126 U.S.1. This was done by Mr. 


clusion of the case he retired from the bench, 
never to sit there again. He was up and 
about the house for the three succeeding 


March 22, however, he became much worse, 
and died the following morning of pneumo- 
nia. He was buried at Toledo with all the 
ceremonious respect due to his high office. 
The judgment of an anonymous writer in 
22 American Law Review, 301, 303, seems 
so eminently just that in conclusion I tran- 
scribe it here: “ That he should develop any 
great strength as a judge was not to be ex- 
pected of him, and the public expectation 
was not disappointed. He seems, however, 
to have been entirely destitute of that vanity 
which makes men of humble capacity so 
dangerous when called upon to discharge 
the duties of great offices. In fact he was 
modest, conscientious, careful, conservative, 
and safe. He did nothing to lower the dig- 
nity of the great office which it was his lot 
for fourteen years to fill, and this is perhaps as 
much as will be said of him in future times.” 














XUM 


The Evolution of the Ambulance Chaser. 263 








THE EVOLUTION OF THE AMBULANCE CHASER. 
By L. G. Smit. 


IN THE YEAR 2. 


WAY back in primeval times, when Mother Earth was new, 
There wandered aimlessly through space, its mysteries to view, 
Two spirits from another world, some shining, distant star, 
To note the change resulting from the last creative jar. 


« Aha,” cried one, “ methinks I see another little world, 
Which from creation’s workshop hath recently been hurled. 
Let’s hie us to this new-born globe. I'd dearly love to see 
What kind of living creatures its inhabitants may be.” 


They rested on our Mother Earth, and paced its barren strand. 

It was void of population, a rocky, sterile land. 

No green thing grew upon its face, nor flower, nor vine, nor tree, 
While far beyond them as they stood, there stretched the shifting sea. 


Upon its glassy surface those spirits gazed with awe, 

Struck dumb with consternation at the carnage which they saw ; 
For its waves were thickly peopled with creatures hard of shell, 
With eyes protruding from their heads, whose presence was a knell 


Of death, to any living thing within those waters black, 

If once those awful scavengers should get upon their track. 

One spirit spoke, “ What are those fiends, who feed on luckless mites?” 
The other answered, “ From their nerve, I’m sure they’re trilobites.” 


IN THE YEAR 1I902 A.D. 


When many eons rolled along, these spirits did return 
To visit Mother Earth again, its present state to learn, 
How vast the change! The desert spot had blossomed into flower ; 
Where once was dearth and barrenness, now countless cities tower. 


A myriad peoples crowded where once no foot had pressed ; 

They ruled the land, they tilled the soil, they rode the billow’s crest. 
Man’s mind had chained the elements to do man’s mighty will ; 
Man’s work had left its imprint on harbor, vale and hill. 


The spirits gazed in wonder upon the surging throng ; 
The haughty and the humble, the feeble and the strong; 
Each in a feverish scramble to reach a common goal, 
The great almighty dollar, regardless of his soul. 
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And fiercest, midst this monster host, were by the spirits seen 
A swarming brood of creatures of a most rapacious mien, 
Who pushed and crushed and struggled to lead in the array, 
While, like vultures over carrion, they gloried in foul play. 


“ Who are these greedy objects who swarm the city street ?”’ 

The spirits asked of an old friend, whom they had chanced to meet. 
“Oh those, sirs, are the lawyers who in accidents delight, 

The chasers of the ambulance, —the modern trolleybite.” 





ANIMALS IN COURT. 


. E. KErr. 


By M. E 


IR MATTHEW HALE declared that 

the fountain head of the English law is 
as undiscoverable as the source of the Nile. 
Certain it is that its early institutes have 
been traced as far into the dim mists of the 
past as the “ foundations of a titled family,” 
or the “ genealogical tree” of some Anglo- 
maniacs. 

In the twilight of dawning intelligence, 
during the reign of the era of religious 
superstitions, some strange conceptions of 
law and legal procedure were entertained, 
some queer practices indulged, and some 
novel trials recorded. At these times, ap- 
pearances passed as facts, and circumstances, 
because of their probative force, were made 
to take on the form of positive truth.' 

It was during this time that wager of 
battle, ordeals by fire and water, and trial by 
combat prevailed, and thieves were caught 
in a novel manner,—by key and Bible. 
According to the old chronicles, to deter- 
mine whether a suspected person was the 
veritable thief, the triers would put a key 
into the midst of a Bible and clasp or tie the 
Bible tightly on it; they would then hang 
the key on some man’s finger, by putting 


* Thus, evidence of “flight ” was made proof positive 
of the guilt of any one accused of treason or charged 
with a felony. This matter is fully discussed by the 
writer in an article in the Central Law Journal. 





the finger into the hollow, or ring, of the 
key-handle. Then one of the triers would 
repeat a passage from the Psalms, commenc- 
ing as follows: “ When thou a thief dost 
see,” etc., to the words; “To use that life 
most vile,” etc.2 One of the triers would 
then name over the persons whom it was 
If 


the Bible thus held turned when a person’s 


suspected might be guilty of the theft. 


name was called by the trier, he was judged 
to be the thief. 

Curious as it may seem in this day and 
generation of enlightenment, dumb animals 
have actually been regularly indicted, form- 
ally arraigned in court, systematically tried 
and solemnly executed in the same manner 
as human felons! It is recorded that in the 
year of Christian civilization, A.D. 1314, a 
bull, having killed a man by playfully tossing 
him on his horns, was brought before the 


| judges in the province of Valais, having been 





indicted as an ordinary homicide, and after 
several witnesses had given evidence for the 
prosecution (we are left in the dark as to 
whether the brute-defendant put in the plea 


2 The record refers to Ps. i, 19, 20. The writer does 
not know what version was used, but feels quite sure it 
was not the Protestant Bible in common use now-a-days, 
that is, the King James translation, which has but six 
verses in the first chapter of Psalms. The writer con- 
fesses that after some search the passage supposed to 
have been quoted by the triers has not been found. 
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of self-defense, extenuating circumstances, 
justifiable homicide, or stood mute, — the 
record being silent as to the defense inter- 
posed or the evidence offered on the part of 
the defendant), was condemned to be hanged. 
This sentence was thereafter confirmed by 
an order of parliament and carried into effect.’ 
On another occasion, in the province of Bur- 
gundy, an unfortunate pig, which had hap- 
pened to kill a child, was in like manner 
regularly indicted, solemnly tried in open 
court, and duly sentenced to be hanged, and 
was thereafter executed.? 

This was in accordance with the old law 
of France, which provided that if a vicious 
animal killed a person, and it was proved that 
its owner knew of its propensity to attack 
people, and negligently permitted it to go at 
large unattended, he was to be hanged, and 


* Fournel, tom. I, p. 119. 
7 Id. p. 289. 








the animal also. This was making the doc- 
trine of sczenter much more formidable than 
has ever been known to the English law. 

The writer has read somewhere, but has 
been unable to recall where, of a trial in Eng- 
land in an early day, in which the dog of a 
sheep-stealer was sentenced to be hanged 
with his master, doubtless due to the influ- 
ence of the Norman notions of law and pro- 
cedure brought over by the conquerors and 
engrafted onto the Anglo-Saxon administra- 
tion of the criminal law. 

In the Exchequer records of 24 Edward I 3 
there is an account of a writ being issued to 
the sheriff to take possession of an: unfor- 
tunate whale which, in a spirit of sportive 
venture, or in urgent pursuit of a dinner, 
ventured into dangerous waters, was washed 
ashore and stranded in the county of Essex. 

3 Mem. in Scacc. H. 24 Edw. I. 





A LEGAL STUDY OF ST. PATRICK. 


By JosepH M. Sut ivan. 


HE Senchus Mor, a Gallic manuscript 

containing the largest part of the Brehon 
Code, was compiled in the first part of the 
fifth century, and was therefore in full force 
and effect when Saint Patrick first set foot 
on the shores of Erin. Sent there by the 
Pope in the year A.D. 432, Saint Patrick 
found that there existed in ancient Ireland 
a system of laws in which the property and 
personal rights of individuals were minutely 
regulated. He found also that the rights of 
women in lands of their husbands were jeal- 
ously guarded. The wife had the right to 
alienate a portion of her husband’s land, and 
to control to some extent her husband’s 
right of alienation. Schooled as he was in 
Roman law, Saint Patrick discovered that 





the ancient Irish law governing the distribu- 
tion of estates of deceased persons left 
nothing to be desired in the matter of com- 
pilation and amendment. He was surprised 
to find a complete system of legal ethics, a 
court, a judge, and enlightened procedure 
for the enforcement of its decrees. He 
found that the courts employed in the en- 
forcement of their judgments, writs and proc- 
esses resembling those of distress, and other 
legal forms commonly used in early English 
procedure. He found, also, that the rights 
of creditors were protected, as, for instance, 
sureties were made liable somewhat after 
the old English institution of frank-pledge. 
Saint Patrick soon learned that the ancient 
Irish needed no instruction in legal ethics, 
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and he immediately directed his efforts to 
harmonize their laws with the doctrines of 
Christianity. Saint Patrick’s opinion of the 
native code, we find in his own words in the 
introduction to the Senchus Mor: “ What 
did not clash with the Word of God, and the 
consciences of the believers, was confirmed in 
the laws of the Brehons, for the law of 
Nature had been right except as to the faith, 
and the harmony of the church and people.” 

With the advent of Saint Patrick and 
Christianity into Ireland, came the introduc- 
tion of canon law in all its varied forms. 
This introduction of canon law into Ireland 
and the establishment of ecclesiastical courts 
in every district, and the usurping of pleas 
belonging to the crown, caused great con- 
fusion and internal disorder. The Irish 
had such a profound respect for the superior 
knowledge of their priest that in all cases, 
even in matters of life or death, his word 
was considered supreme. This conflict be- 
tween secular and ecclesiastical tribunals is 
of very ancient origin. St. Paul, in preach- 
ing Christianity in the early days, cautioned 
the faithful against dragging each other be- 
fore infidel judges. We find instances where 
even the termoners or tenants of the eccle- 
siastical lands exercised judicial functions, 
and decided the ordinary disputes of their 
locality. For example, Valentinian III de- 
creed that clerics might be tried before a 
bishop, with consent of both parties. Under 
the Gothic kings, it was not allowed for 
a cleric to appear before a secular tribunal. 
Down to the time of the Reformation in the 
sixteenth century, the exclusive right of the 
church to dispose of testamentary, matri- 
monial and defamatory cases was undisputed. 
This state of affairs caused great dissatisfac- 
tion and endless controversy. It was well- 


nigh into the seventeenth century before 
the secular courts established a secure foot- 
hold upon the jurisprudence of Ireland, and 
placed the judiciary of the country upon 
a firm basis. 

A single illustration of Saint Patrick’s work 
in Ireland will give the reader an adequate 
idea of his labors in the field of legal study 
and revision. “Saint Patrick requested the 
men of Erin to come to one place to hold a 
conference with him. When they came to 
the conference the Gospel of Christ was 
preached to them all. And when they saw 
Laeghaire and his druids overcome by the 
great science and miracles wrought in the 
presence of the men of Erin, they bowed 
down in obedience to the will of God and 
Patrick, in the presence of every chief of Erin. 
It was then that Dubhthach (pronounced 
Dhoovah) was ordered to exhibit the judg- 
| ments and all the poetry (literatures) of Erin, 
| and every law which prevailed amongst the 
men of Erin, through the law of nature, and 
the law of seers, and in the judgments of the 
| island of Erin, and in the poets. Now the 
judgments of true nature which the Holy 
Spirit had spoken through the mouths of 
the brehons and just poets of the men of 
| Erin from the first occupation of the island 
down to the reception of the faith were all 
exhibited by Dubhthach to Patrick.” 

Christianity can hardly repay the debt it 
owes to Saint Patrick. His searching and 
convincing logic dissipated the darkness of 
paganism that had overspread the land, and 
planted the seeds of Christianity never to be 
uprooted. Posterity will place his name as 
a law-giver with that of Moses, and jurists 
will rank him with Theodosius, Justinian, 
and Solon, for his noble efforts in the arduous 
| field of legal study and research. 























XUM 


Christianity and the Common Law. 267 





CHRISTIANITY AND THE COMMON LAW. 


By ARTHUR WILLIAM BARBER. 


The massive cathedral of the Catholic ; the Epis- 
copalian church with its lofty spire pointing heaven- 
ward; the plain temple of the Quaker; the log 
church of the hardy pioneer of the wilderness; the 
mementos and memorials round and about us; 
the consecrated graveyards, their tombstones and 
epitaphs, their silent vaults, their mouldering con- 
tents all attest it. The dead prove it as well as the 
living. The generations that are gone before speak 
to it and pronounce it from the tomb. We feel it. 
All, all proclaim that Christianity, general, toler- 
ant Christianity, Christianity independent of sects 
and parties, that Christianity to which the sword 
and the fagot are unknown, general, tolerant Chris- 
tianity, is the law of the land.— Daniel Webster. 


N the foregoing passage, a great American 

statesman and jurist has recorded his 
opinion of the place of Christianity in the 
common law of our race. Text writers have 
reiterated and courts have affirmed this 
maxim that Christianity is part and parcel of 
the common law. Owing its origin to so 
eminent a jurist as Lord Chief Justice Hale,! 
it has received the sanction of Blackstone,? 
of Wilson,3 and, in a measure, of Story + and 
of Kent. On the other hand, the proposi- 
tion has excited the ardent wrath and un- 
sparing denunciation of that high priest of 
democracy, Thomas Jefferson, who pro- 
nounced this “‘ adoption in mass of the whole 
code of another nation and its incorporation 
into the legislative system by usurpation of 
the judges alone, without a particle of legis- 
lative will having ever been called on, or 
exercised toward its introduction or confir- 
mation ...the most remarkable instance of 
judicial legislation that has ever occurred in 


? King v. Taylor, 1 Ventr., 293: 3 Keb., 607. 

? Blackstone’s Commentaries, Vol. IV, p. 59. 

3 Wilson’s Lectures on Law, Vol. III, p. 112. 

4 Vidal v. Girard’s Executors, 2 How., 127 (198). 
5 People v. Ruggles, 8 John. (N. Y.), 289. 


English jurisprudence or perhaps in any 
other.” Others perhaps have been as ready 
to accept the doctrine and echo the maxim 
as Jefferson was eager to reject and over- 
throw it, without finding it necessary to 
understand or explain its meaning, or to 
examine the grounds upon which it rests. 

The importance of the proposition, how- 
ever, will well repay a searching inquiry into 
its history, its justification, and its scope. 
And, perhaps, after all, it will then be found 
that, like many another time-honored maxim, 
it needs to be explained and limited, rather 
than defended or disproved, and that when 
it is thus elucidated and confined it will 
cease to be a subject of dispute. Much of 
the argument heretofore expended upon it 
has doubtless been misdirected, and many of 
the controversies to which it has given rise 
have been due to misunderstanding, rather 
than to essential and irreconcilable differ- 
ences of opinion. 

If Christianity as a religion, as a system 
of doctrines based on faith and sanctioned by 
a divine approval, is part of the common law, 
it must be one of the functions of our courts, 
—and surely none can be more important, 
—to determine the standard of Christian 
faith, to pass upon the correctness and con- 
formity of religious belief, and to punish by 
appropriate penalties, as offences against the 
State, non-conformity in opinion or disobe- 
dience in condutt to the precepts and doc- 
trines of Christianity as judicially interpreted 
and declared. Unless this power is inherent 
| in our courts, Christianity is a law without a 
sanction, and becomes an absurdity in logic 





© Reports of Cases etc. (Virginia), by Thomas Jeffer- 
son, Charlottesville. Published by F. Carr & Co., 1829, 
| Appendix. 
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as well as a nullity in fact.' Thus was 
Catholicism the law of France and Spain in 


the days of the Inquisition ; thus Episcopa- | 


lian Christianity is by statute the law of 
England, and was when Baptists and Unita- 
rians were burned at the stake’; thus Puri- 
tanism was the law of Massachusetts, when 


Quakers died for their religious belief. Thus 


Mohammedanism was the law of the East, | 


when faith in the Moslem’s god and obe- 
dience to his prophet were _ inculcated 
by the sword. Thus was her religion the 
law of Rome when it was written as the 
first principle of her legal system, “/urzs- 
prudentia est divinarum atque humanarum 
rerum notitia.’3 Thus was their 
ion the law of the Jews when the great 
lawgiver commanded “ Thou shalt have no 
other God before me.” Thus in the begin- 
nings of society is religion ever the law of 
the state, when the sanction of all laws is 
divine rather than human, and there is no 
law but the precepts of religion. 


erly be said that the religion of the commun- 
ity is the law of the land. The separation 
between church and state, between religion, 
and politics, is a development. 
know of the history of society and of the 
growth of institutions requires us to believe 
that at some stage in the evolution of the 
civilization which is ours, religion and law 
were one. The question to be determined is 
whether, in the records of the common law 
as they remain to us, we can trace the con- 
tinuance of that union in an alliance between 
Saxon politics and the religion of Christ, or 


*Duer, J., in Andrews v. Bible Society, 4 Sandf. 
(N. Y.), 156; Board of Education v. Minor, 23 Ohio, 
St., 210. 


?The statement of Justice Selden that “worship by 
Unitarians and the preaching of Unitarian doctrines... 
were a crime both by the common law and under the 
statute” is incorrect. The cases he cites as authority 
show only that adherence to this faith was a statutory 
crime. Robertson v. Bullions, 11 N. Y., 243. 


3 Institutes of Justinian, Liber I, Tit. 1. 


relig- | 


When | 
church and state are one, then it may prop- | 


All that we | 
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| advanced at the beginning of English legal 
history that we are able to affirm that no rec- 
| ord of such an alliance is left to us. 

| The argument in which Jefferson seeks to 
| refute the maxim that Christianity is part of 
| our common law proceeds upon the assump- 
| 


| whether that process of separation had so far 
| 


| tions that the common law of the Saxons be- 
came an arbitrary system, cut, dried and 
| finished at the date of Magna Charta ; that 
no subsequent additions, modifications or 
qualifications could result but by legislative 
enactment ; and that if, before Magna Charta, 
Christianity had ever become portion of the 
common law, some written record of its in- 
corporation therein would attest the fact. 
It may well be believed that when the great 
statesman framed this argument he had felt 
the influence of a retainer from democracy. 
The truth is that the common law was before 
Magna Charta, and has continued to our own 
day to be a vital and growing system, and 
principles have been again and again im- 
ported into or engrafted upon it for which 
| legislation has given no warrant. Such in 
_ effect is each new recognition by the courts 
of the requirements of public policy, each 
declaration that acts and conduct once in 
keeping with the ruder manners of earlier 
times have ceased to accord with the moral 
To the whole course 





sentiments of society.t 
of Jefferson’s reasoning, therefore, this may 
be interposed as a sufficient answer : the pre- 
cepts and doctrines of Christianity may not 
have been part of the common law before 
Magna Charta, may never have been made 
such by any affirmative legislative action, yet 
may have so become by gradually acquiring 
in the consciousness of the English race a 
recognition as the basis of all law because 
the basis of all morality. The judicial enun- 
ciation by Chief Justice Hale of a principle 

4Of the right of the husband to chastise the wife 


| “reasonably,” for purposes of discipline, see Perry v. 
| Perry, 2 Paige (N. Y.), 503; and 70 N. C., 60. 
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foreign to our law could not make it in fact 
a part of that law, but a system which by the 
growth of centuries had acquired the right to 
be regarded as the foundation of ethics, and 
the determinant of right and wrong in con- 
duct, may well have received at the hands of 
this eminent jurist its first judicial recogni- 
tion, its first official reception into the body 
of English law. Certainly we need see in 
this utterance of the learned Chief Justice’ 
only the acknowledgment of an accomplished 
fact, not the arbitrary enunciation of a novel 


principle. It is thus that systems of juris- 
| which coerced the state for unholy ends.+ 


prudence grow. It is never the growth that 
is recorded but the results thereof. 
However, a reference to other utterances 
of the same judge enables us to understand 
the meaning which he attached to the words 
in question, and shows that he meant them 
in the strictest sense, that nonconformity 


with the established religion was punishable | 


as a crime by the common law of England ; 
for he has declared ? that a heretic convicted 
by the diocese and refusing to abjure might 
by the common law be delivered over to the 
secular power for punishment, by virtue of 
the writ de heretico comburendo, and the ex- 
istence of such a writ in the register is 
pointed out as evidence of the fact. But the 
authority of this evidence has been destroyed 
by Lord Commissioner Whitlock, who shows 3 
that the writ did not occur in the ancient 
manuscript registers, but was of later date, 
brought in by Archbishop Arundel in the 
reign of Henry IV. for the suppression of the 
Lollards. However that may be, the exist- 
ence of such a writ were poor authority for 
the assertion that Christianity is part of the 
Doubtless it might show that 
sectarian Christianity, that of the established 


'King v. Taylor, 1 Vent., 293: 3 Keb., 697. 

21 Hale’s Pleas of the Crown, 392, 405, 709; 4 Black- 
stone’s Commentaries, 97; Hale v. Everett, 53 N. H., 1 
(208). 

3Nayer’s Case, 5 How. St. Tr., 825; Commonwealth 
v. Kneeland, 20 Pick. (Mass.), 206 (235). 








church, was a part and an important part of 
the English law ; but that one form of Chris- 
tianity should condemn another to the stake 
were no argument for the existence of Chris- 
tianity as a faith in the body of English law, 
common or statutory. The established error 
in the evidence upon which he relied has, 
however, discredited the opinion of Lord 
Chief Justice Hale, and has taken from his 
maxim whatever weight it may have had as 
authority for the common law jurisdiction of 
the courts in matters of religious faith. The 
writ was in fact an invention of the church, 


It may now therefore be confidently as- 
serted that the common lawof England knows 
no prosecution for religious belief ; that there 
has never been a single instance, from Saxon 
times to our own day, of punishment inflicted 
for erroneous opinions upon rites or modes 
of worship save by force of some positive 
law ; that apostasy, heresy and nonconform- 
ity and all that class of offences against the 
established church are creatures of express 
legislation and exist only on the statute 
books 5; that Christianity as a system of 
theology miraculously revealed is not the 
basis nor any portion of the common law.°® 

As for the jurisprudence of America, any 
alliance between religion and the state is as 
foreign to our religious ideas as to our prin- 
ciples of polity. The golden rule of Chris- 
tianity cannot be enforced by the sword of 
civil authority. The weapons of its faith are 
spiritual not temporal, and by these must it 

*Pollock and Maitland’s History of English Law, 
Vol. II, pp. 549, 550. 

5 Harrison v. Evans, 2 Burn’s Ec. Law, 218: s. c. 3 
Bro. Parl. Cas., 470; 4 Blackstone’s Commentaries, 
Chap. 4; Commonwealth v. Kneeland, 20 Pick. (Mass.), 
206 (235). 

© Coggs v. Bernard, 2 Lord Raymond, 919; Burr v. 
Parish, 9 Mass., 298; Field v. Field, 9 Wend. (iN. Y.), 
401; Miller v. Gable, 2 Denio, (N. Y.), 517; Hale v. 
Everett, 53 N. H., 1 (205); State wv Chandler, 2 Harr. 
(Del.), 553; Board of Education v. Minor, 23 Ohio St., 


210; Uptegraff v. Com., .11 Serg. & R. (Penn.), 407; 
Andrews v. Bible Society, 3 Sandf., 351 (378). 
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stand or fall. Nor do we regard religious 
belief as within the cognizance of political 


power. Security in opinion, and freedom of | 
| the Christian faith, if not derived from Chris- 


worship to all mankind, are among the first 
rights declared and protected by the consti- 
tutions of our several States. And this we 
must regard as our American system, where- 
in the favor extended by the policy of Erg- 
lish statutes to an established church and an 
approved creed has been superseded by re- 
ligious liberty and the equality of faiths. The 
conclusion of the matter must then be this — 
the maxim that Christianity is a part of the 
common law in the sense attributed to the 
words by their learned author is a recogni- 
tion of the alliance between church and state 
in England, a relic of the days when the 
clergy ruled the bench and swayed the minds 
of the judges under a sacerdotal domination 
that was never questioned, when the gown 
was an accomplice in the frauds of the stole, 
and the priesthood held society in bondage 
and intellect in subjection.' 

But if the maxim of Lord Chief Justice 
Hale was in its broadest sense untrue and 
misleading, if there has never been inherent 
in our courts of common law any jurisdiction 
to enforce the observance of the outward 
forms of this religion, or conformity with its 
doctrines and precepts, it is yet true that we 
are a Christian people, that Christianity is 
closely interwoven with the texture of our 
society and intimately connected with all our 
social habits, customs and manners of life. 
Our ideas of public order, decorum and de- 
cency are based upon it. Many of the best 
features of the common law, particularly 
those which regard the family and social re- 
lations, which compel the parent to support 
the child, the husband to maintain the wife, 
which make the marriage tie permanent and 
forbid polygamy, which enforce respect to 


‘Reports of Cases etc., supra; Hale v. Everett, 53 
N. H., 1 (209). 


the dead and protect the sanctity of the 
grave, which encourage gifts to charity and 
favor that which promotes the interests of 


tianity directly, have at least been improved 
and strengthened by the prevailing religion 
and the teachings of its sacred Book.2 We 
may therefore expect to find that the criminal 
law, shaped by our ideas of public decorum, 
and designed to protect the sensibilities, 
feelings and opinions of the people from 
such malicious outrages as might tend to dis- 
turb the public peace or order, animadvert 
upon many acts which tend to shock the 
moral sense or offend the propriety of a 
community of Christians whose sense of pub- 
lic decorum has been shaped by the influence 
of certain evangelical creeds and by the pre- 
cept and example of the gentle Nazarene. 
Thus it is at common law an _ indictable 
offence maliciously to disturb a grave, be- 
cause it is an outrage upon prevailing ideas 
of decency, and an act calculated to provoke 
a breach of the peace. That this offence is 
a crime, may very probably be in large 
measure due to the fact that the doctrine of 
corporeal resurrection is a part of the popular 
religion.. But certainly no one would think 
of claiming that this doctrine is therefore 
established or approved by law, or is any 
more lawful than any other opinion touching 
the future life. It cannot be argued that a 
particular system of theology is in any proper 
sense either established or recognized as the 
law of the land, bya mere effort to preserve 
peace and order through police regulations 
adapted to the actual condition of a people 
by whom that theology is in fact accepted 


| and its precepts observed.3 


If, therefore, the prevalence of the Chris- 
tian religion, the existence in the community 


? Williams v. Williams, 8 N. Y., 324; Cooley’s Con- 


stitutional Limitations, p. 472. 


3 Hale vw. Everett, 53 N. H., 1 (203). 
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of a moral sense nurtured by its teachings, 

the protection of this moral sense from out- 

rage by penal sanctions are not in themselves 

sufficient to justify the maxim of Lord Hale, | 
we may further inquire whether there be any | 
act, in its essential nature an offence against 
religion, which is nevertheless cognizable by 
the civil authority and punishable as a crime. 
We find such an offence in blasphemy, which 
may be defined as the malicious reviling of 
God or of religion, contumelious reproach or 
profane ridicule of the sacred Scriptures." 
That this offence is by the common lawa 
crime, has not admitted of a doubt for many 
generations. The facts before Lord Chief 
Justice Hale at the time when he framed 
his much disputed maxim before referred 
to,? brought up for his determination this 
specific question, and, in so far as concerns 
the question then decided, his authority has 
remained unshaken to the present day. The 
grounds upon which the learned Chief Justice | 
based his decision were that wicked, blas- 


phemous words were not only an offence to 
God and to religion, but a crime against the 
laws and the State, as tending to weaken all 
moral obligations and thereby to subvert the 
foundations of civil government. Society 
has not yet advanced to that stage where 
government can afford to throw away the 
protection of religion and stand upon the 
sole ground of expediency. So long, there- 
fore, as it must depend for its ultimate 
justification to the popular mind upon a 
divine sanction, so long must it look back to 
religion, and in a Christian country to the 
religion of Christianity, as its starting point. 
With reason, then, may it be said that what 
strikes at the root of Christianity or at the 





truth of religion is not only a menace to the 
public peace, but a blow aimed at the integ- 


™Taylor’s Case, 1 Vent. 293: s.c. 3 Keb., 607; Rex | 
v. Williams, How. St. Tr., Vol. 26, p. 656; People v. | 
Ruggles, 8 John. (N. Y.), 289. 
? Taylor’s Case, suprz. 


rity of government itself. With reason, 
therefore, and with perfect justification may 
a government so constituted punish, in self- 
defense, whatever tends to its destruction. 

A long series of cases in English law have 
followed and affirmed the principle of this 
decision. All profane scoffing at the Holy 
Scriptures, all exposure of them to contempt 
and ridicule, all attacks upon the broad truths 
of Christianity, all ridicule of the life and 
miracles of Christ, all scoffings at his divinity 
and all utterances calculated to reflect upon 
his mission and his work are, within the prin- 
ciples of these decisions, blasphemous libels 
and therefore crimes at the common law.3 
The principles of these decisions have been 
carefully limited not to interfere with differ- 
ences of opinion nor to include within the 
definition of blasphemy a discussion in good 
faith upon controverted points. Malice is 
the essence of the crime, and only when the 
truths of Christianity itself are threatened 
will the courts interfere.‘ 

The leading decision in American law 
upon the subject is by the eminent jurist 
Kent. Upon a conviction for malicious, 
wicked and blasphemous utterances calcu- 
lated to reflect upon the divinity of Christ, 
that judge refused to disturb the verdict, 
holding that such words uttered with such 
disposition were at common law a crime. 
Reviewing the English cases upon the ques- 
tion, he affirms that wicked and malicious 
words, writings and actions that go to vilify 
the Christian gospels continue, as at common 
law, to be an offence against the public peace 
and safety, as affecting the vital interests of 
civil society, and tending to the corruption 


3 Blackstone’s Commentaries, Vol. IV, p. §9; 1 East’s 
Pleas of the Crown, 3; Tremaine’s Entries, 225; Rex z. 
Taylor, 1 Ventr., 293: 3 Keb., 607; Rex v. Waddington, 


| 1 B. & C, 26; Rex v. Woolston, Raymond 162: 2 


Strange, 834; Rex v. Hall, 1 Strange, 416; Rex v. Wil- 
liams, How. St. Tr., Vol. 26, p. 656; Rex v. Carlile, 3 
B. & Ald., 161; Cowan v. Milbourne, L. R., 2 Ex. 230. 


4Rex v. Woolston, supra; People v. Ruggles, 8 John. 


| (N. Y.), 289. 
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of the public morals and the destruction of 


government. There is nothing, said he, in 


our manners or institutions to prevent the | 


application or the necessity of this part of 
the common law. 
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We stand equally in need | 


now as formerly of all that moral discipline | 


and of those principles of virtue which help 
to bind society together. 
trines of Christianity are the faith of this 
State. To scandalize their author is a gross 
violation of decency and good order. Nothing 
is more offensive to the virtuous part of the 
community nor more injurious to the tender 
morals of the young than to declare such pro- 
fanity lawful. No government has ever been 
so bold as to permit its religion to be insulted 
with impunity. 
freedom forbids judicial cognizance of those 
offences against religion or morality which 
have no reference to any particular faith or 
creed, but are punishable because they strike 
at the root of moral obligations and weaken 
the security of social ties.'. The decision in 
this case came up for discussion in the New 
York constitutional convention of 1821, and 
Judge Kent, who was there present, com- 
mented upon and explained the decision, 
saying that the court had never declared 
Christianity to be the legal religion of the 
State, for this would be to consider it an es- 
tablished religion, but only held that to 
revile the author of Christianity in a blas- 
phemous manner and with malicious intent 
was indictable as an outrage on public de- 
cency and decorum, leading to a breach 
of the peace, not because Christianity was 
established by law, but because Christianity 
was in fact the religion of the people; and 
this was the principle of that decision.? 

‘People v. Ruggles, 8 John. (N. Y.), 289. 

? Debates in Convention, 1821: pp. 374, 462, 463, 
574-576. And see Wilson’s Lectures on Law, Vol. III, 


p. 112; Hale v. Everett, 53, N. H., 1 (204); Cooley’s 
Constitutional Limitations, p. 472; Commonwealth v. 


The general doc- | 


No security to religious | 








In determining the question of what is blas- 
phemy and what is not, it is probable that 
our courts will allow a latitude much broader 
than the rule laid down by the English court 
of a century ago, granting free discussion 
upon controverted points that did not go to 
the truth of Christianity itself ;3 and indeed 
the abolition of all common law crimes by 
the codes of many States has removed this 
offence from the domain of judicial cogniz- 
ance. In definition of the common law of- 
fense, however, the courts of Pennsylvania 
have held that one is free to argue in good 
faith against Christianity and its divine origin. 
To forbid free discussion would be to abridge 
freedom of speech and press. Blasphemy 
implies more than denial of any religious be- 
lief or principle. There must be a bad 
motive, a willful and malicious attempt to 
lessen our respect for deity or for the ac- 
cepted religion. ‘No author or printer who 
honestly promulgates those opinions he be- 


| lieves to be true for the benefit of others is 


answerable as a criminal. Malicious and 


| mischievous intent is the boundary between 





right and wrong. It is to be collected from 
the offensive levity, scurrility, and opprobri- 
ous language and from other circumstances 
whether the act be malicious.” 4 

To sum up, therefore, this portion of our 
subject, we may conclude in the words of 
Judge Story that the divine origin and truth 
of Christianity are admitted by the common 
law and therefore it is not to be maliciously 
and openly reviled and blasphemed against 
to the annoyance of believers, or the injury 
of the public. He who reviled, subverted 
or ridiculed Christianity could be punished 


| at common law, because he struck at the 
| root of society and disturbed the common 


Kneeland, 20 Pick. 206 (235); Uptegraff v7. Common- | 


wealth, 11 S. & R. 394. 





| ing Updtgraff v. Commonwealth, supra. 


peace of which the common law was the 


3 Rex v. Woolston, 2 Strange, $34. 
4 Uptegraff v. Commonwealth, 11 S. & R., 394. 
5 Vidal v. Girard’s Executors, 2 How., 127 (198); cit- 
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preserver. The common law took cogniz- 
ance of offences against God only when by 
their inevitable effect they became offences 
against man and his temporal security.’ 
There are two other matters to which 
reference should be made in considering the 
relation of Christianity to the common law, 
for they at least illustrate the limitations of 
the doctrine. Lord Hale has said,? and he 
was followed by our own Kent,3 that blas- 
phemy was a crime, among other reasons, be- 
cause one of its evil consequences was to 
impair the efficiency of an oath, being incon- 
sistent with the reverence due to the latter, 
and tending to lessen in the public mind its 
religious sanction. This understanding of 
the common law can hardly be correct. The 
consensus of American opinion at least is 
that the sanction of an oath is the fear and 
invocation of some god, not necessarily the 
God of the Scriptures; that he, therefore, 
who believes in any god,— whether Christian 
or pagan, — to reward virtue and punish vice 
either here or hereafter, and to bind an oath 
upon the conscience of the witness by the 
penalty of his displeasure, is a competent wit- 
ness, nor need that belief or anticipated 
punishment have any reference to a future 
life. Only he who believes not in any god 
can be bound by no religious tie and is at 
common law incompetent to testify in a court 
of justice.t Thus it appears that our doc- 
‘Clayton, J., in State v. Chandler, 2 Harr. (Del.), 
“But in spite of the dictum of the learned Story, it may 
well be doubted in the light of all the decisions whether 
the divine origin of Christianity has anything to do with 
the punishment of blasphemy, or whether the punish- 


ment is incapable of being otherwise justified. See 
Cooley’s Constitutional Lim., 472. 

* Rex v. Taylor, 1 Ventr., 293; 3 Keb., 607. 

3 People v. Ruggles, 8 Johns. (N. Y.), 289. 

* Armold v. Arnold, 13 Vt., 362; Brock v. Milligan, 10 
Ohio, 121; Omichund vz. Barker, Willes, 549; Butts v. 
Swartwood, 2 Cowen, 431; People v. Matteson, 7d7d., 
note; Hunscomb v. Hunscomb, 15 Mass., 184; Norton 
v. Ladd, 4 N. Y., 444; Scott v, Hooper, 14 Vt., 535- 





trine of the binding force of an oath does 
not stand or fall by the presence of the 
teachings of Christianity as an essential part 
of the common law. 

Secondly, it may be asked, do the statutes 
regulating Sabbath observance rest upon any 
tacit recognition of Christianity as the state 
religion, or imply the existence of an alliance 
between that faith and the body politic? 
Wherever this question has come before the 
courts for answer they have held uniformly 
in the negative. The laws impiy nothing 
more than this, of which no law can lose 
sight but to its own detriment, that the re- 
ligion of Christianity is in fact and indeed 
the faith of the land. The laws, therefore, 
which enforce abstinence from labor upon 
the Christian Sabbath have nothing to do 
with religion as such. They are merely cal- 
culated to protect the social customs of the 
people and preserve the public peace ; they 
are mere civil regulations resting not on 
grounds of religion or morality, but on prin- 
ciples of policy, and made for the govern- 
ment of man as a member of society. The 
fact that that society is Christian in its 
faith and sympathies is important only 
as determining the form and spirit of those 
laws.5 

These then are the limitations of the doc- 
trine that Christianity is a part of the com- 
mon law, and this the meaning of the 
maxim of Lord Chief Justice Hale in its 
true and only sense, that the common law 
would not permit the essential truths of re- 
vealed religion to be ridiculed and reviled, 
or in other and simpler terms, that blasphemy 
was at common law an indictable offence. 


5 Linchmuller v. People, 33 Barb., 548; Neuendorf z. 
Duryea, 69 N. Y., 557 (561); Specht v. Commonwealth, 
8 Pa. St., 312 (325); Johnson v. Commonwealth, 22 Id., 
102; Commonwealth v. Nesbit, 34 Id., 398; Bloom v. 
Richard, 2 Ohio St., 387; McGatrick v. Wason, 4 Id., 
567. 








274 


The Green Bag. 








A PHILIPPINE DECISION. 


HE novelty of the facts involved, as well 

as the conflicting opinions of the courts 
touching transactions similar to those in this 
case, lend interest to the following recent 
decision delivered by Hon. Arthur F. Odlin, 
Judge of the Court of First Instance, in the 
City of Manila :— 

The plaintiff brings replevin for a pony, 
native gig (or ca/esa), and harness which he 
alleges are his property, and which the de- 
fendant wrongfully took from him. The 
evidence shows that the plaintiff in January, 
1902, arranged for a raffle at which the 
helder of the ticket bearing the number last 
drawn should be the winner of the property. 
It is conceded that this raffle was illegal and 
void, being prohibited by an ordinance of the 
City of Manila enacted in December, 1901. 
The defendant held the number last drawn, 
and in good faith, supposing himself to be 
the winner, and therefore the owner, entered 
the ca/esa and proceeded to driveaway. The 
plaintiff claims that he knew nothing of this 
action and gave noassent thereto. Just about 
the time that this was taking place (the evi- 
dence as to the exact moment is conflicting) it 
was discovered that one number held by the 
witness Irwin was outside the box and had 
never been drawn. Whereupon the defendant 
offered Irwin a half interest in the property, 
and the latter was and is very content. 
(Whether his contentment will increase or 
decrease when he reads this decision is a 
very pretty psychological problem.) Other 
holders of tickets considered this result 
irregular and requested a new drawing, and 
arrangements would have been completed by 
the plaintiff, according to his statement, had 
not the subject matter of the raffle disap- 
peared. 

I am 


satisfied that the defendant was 





guilty of no fraudulent intent. There is no 
doubt that he believed himself the winner oi 
the raffle. It is equally true that the plain- 
tiff never gave any direct permission to th« 
defendant to take away the property, and 
never made any formal delivery. The Court 
is therefore urged by the plaintiff to decide 
this case in his favor because he has proved 
title in himself and no delivery to the de- 
fendant, and because the alleged title in 
defendant is not such a title as the law recog- 
nizes. But the evidence shows that the 
plaintiff was not only guilty of participating 
in an illegal act, but also that he has received 
something like $201 from the sale of raffle 
tickets, and the Court ought not to restore 
to him the property which enabled him to 
receive that money unless the law clearly en- 
titles him thereto. The later decisions tend 
to establish the rule which I deem the cor- 
TOGE ONG. ....; 

Now must this Court decide whether this 
raffle was executed or is still executory? 
Supposing that the property had been de- 
posited with a third party who had no knowl- 
edge whatever of the raffle and that the 
winner had drawn an order signed by the 
plaintiff on this third party for the delivery 
of the property and the plaintiff had sought 
to enjoin the presentation of such order: 
would such injunction be granted? Clearly 
not. 

Another view of the case is this. The 
plaintiff admits that he would be estopped to 
claim the property had the raffle been “ regu- 
Ought this Court to distinguish be- 
tween “regular” and “irregular” raffles 
when all raffles are unlawful? A few illus. 
trations will show to what extreme this doc- 


lar.” 


trine would lead. I am of course well aware 


that since this ordinance took effect there 
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have been no progressive euchre games or 
poker parties in Manila. But it is thought 
that such pastimes were indulged in occasion- 
ally between January 1 and December 9g, 
1901. Let us suppose, however (purely as 
an illustration), that to-day, at a meeting of a 
Euchre Club, two Manila ladies, each having 
a score of eight, should cut for the prize fan, 
and the higher of the two should in good 
faith take the fan from the piano (while the 
hostess was temporarily absent from the 
room, ordering ice-cream and cake) and carry 
the same to her home. Immediately after 
her departure it should be discovered that a 
third lady, whose score had been erroneously 
counted as seven, had actually won eight 
games. Could a Court of Justice be called 
upon to restore this fan to the Club because 
the cutting had been irregular ? 

Again, let us assume (purely as an illustra- 
tion) that in a poker game the Major should 
exhibit four sevens and, exultingly confident, 
gather in the reds, whites and blues (by the 
way, we now know why poker is called our 
“national game”), and while receiving the 
congratulations of the Colonel and the Lieu- 
tenant, the Captain should, for the first 
time, discover that his three eight spots ab- 
solutely destroyed his chance of winning, be- 
cause, forsooth, there were only fifty-one 
cards in the deck, the missing card being the 
eight of clubs. Would a Court of Justice 
entertain a suit’ for the restoration to the 
Captain of such sum as he had invested ? 

I am unable to answer this question in the 
affirmative. Adopting the views of the dis- 
tinguished Chief Justice of North Carolina 





(115 N.C. 448), I believe public policy is 
best subserved by leaving both parties where 
their illegal conduct has placed them. In 
cases of this class, where both parties have 
violated the law, but are free from fraud, the 
true doctrine, as it seems to me, is that 
neither of them may be successful as a plain- 
tiff. They will thus be taught that Courts 
of Justice will not aid them to carry into ef- 
fect their unlawful games. It was suggested 
that in case the decision in this case were to 
be in favor of the plaintiff, the latter would 
carry into effect another raffle which he had 
already planned ; and that this case should 
be decided in favor of the defendant in order 
to prevent another violation of the law. I 
do not, however, base my decision for the de- 
fendant upon that ground, nor do I decide 
that the title or possession of the defendant 
is valid. I merely hold that the plaintiff is 
estopped to claim this property... . 

I think it my duty to call the attention of 
the Prosecuting Attorney of the City of Ma- 
nila to the testimony in this case, which 
conclusively proves a violation by many dis- 
tinguished American gentlemen of a plain, 
well-drafted city ordinance, but the noncha- 
lance and frankness with which all the wit- 
nesses (except the plaintiff, whose attitude 
was that of a man who had been pushed into 
Court by his friends) admitted their guilt, 
was as refreshing to the ears of the Court as 
was the invigorating breeze from Manila Bay 
to the lungs of the Court during a stroll on 
the Luneta at the close of the trial. 

Judgment for defendant. Plaintiff to pay 
the costs. 
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THE POISON DRAMA AT THE COURT OF LOUIS XIV. 


By JoHn DE MorGan. 


N the whole history of criminal trials noth- | 
ing can be found to equal the horrors | 


revealed in the courts of France during the | 


reign of Louis XIV. In the secret history 
of every European nation there are chapters 
so strange, dealing with acts and characters 
so humanly incredible, that they can only be 
believed when supported by the most irre- 
fragable evidence. The in 
1676 of the Marchioness de Brinvilliers,' 
perhaps one of the most atrocious criminals 
that ever lived, led a bold and independent 
magistrate to investigate the acts of certain 


condemnation 


palmists and fortune tellers, who had ob- | 
| clothed in a robe of sky-blue brocade, em- 
| broidered in silver, and a train of a deeper 


tained great power over some of the most 
conspicuous members of Parisian society. 
Madame de Brinvilliers had not been dead 
very long before Gabriel de la Reynie, then 
Lieutenant of Police, ran to earth La Voisin 
and her confederates, little thinking that in 
so doing he was about to lead to the expo- 


sure of a series of crimes which were without | 


parallel in the history of civilized society. 





La Voisin, a pretty, petite woman, with | 


bright blue eyes, with the countenance of an 


angel, was a fiend incarnate, for at her trial 


she confessed to having put to death over | 


2,380 children and to have connived at the 
murder of something like a hundred adults. 

La Voisin arrived Paris from the 
country at the very time when superstition 
had its strongest hold on the minds of the 
She rented a house in 


in 


well-to-do people. 


the suburbs with a pretty garden, which she | 


kept in perfect order, — she loved flowers 
and animals and birds, so simple and inno- 
cent was her nature, — and then set about, 
by means of well-prepared advertisements, 


™ See “ The Sainte Croix-de Brinvilliers Case,” by H. 
Gerald Chapin; THE GREEN Bac, Vol. XIV, No. 5; 
May, 1902. 


| takes place. 


She 
soon was of 
twenty thousand dollars which she spent 
upon her lovers and friends, and in enter- 


to attract the wealthy to her séances. 


in command of an income 


taining a peculiar and mixed c/zenté/e, among 
whom was Guillaume, the public executioner 
who had recently decapitated the Marchio- 
ness de Brinvilliers, the famous architect 
Fauchet, the magician Le Sage, and the 
alchemist Blessis. At the back of her house 
she had erected a sort of chapel, beyond 
which was a furnace; it was in the chapel 
that the “ Black Mass’’ was celebrated. 

La Voisin delivered her oracular sayings 


shade of blue velvet, edged with the richest 
The cost of this robe was equal to 
La Voisin’s chief 


lace. 
fifteen thousand dollars. 
accomplice was the Abbé Guibourg, who is 
described bya contemporary as being “ squint- 
eyed and old, with bloated face and prominent 
blue veins forming a network on his cheeks.” 

In the chapel at the rear of La Voisin’s 
house he used to say mass, according to the 
proper rites, wearing the alb, stole and mani- 
ple, but on the altar a woman, generally nude, 
lay with arms outstretched, a taper in each 
hand, and on her body the mass was said. 
At the moment of the offertoire a child had 
its throat cut, Guibourg usually sticking 
a long, sharp needle into its neck. The 
blood of the expiring victim was poured into 
the chalice and mixed with the blood of 
bats and other materials obtained by filthy 
means. Flour was added to solidify the mess, 
which was then made to imitate the Host, 
to be consecrated at the moment when, in 
the sacrifice of the mass, transubstantiation 
« Black masses ” were not the 
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only sorceries whose rites required the sac- 
rifice of children. La Voisin and her con- 
federates perpetrated a terrible slaughter 
of them. Children deserted by unnatural 
mothers, others bought from poor women, 
did not suffice; several of the sorceresses 





and did not return until she had been 
able to place her infant in a safe place of 
refuge. 

The Marquise Frangoise Athénais de 
Rochechouart de Mortimast, the second 
daughter of Gabriel de Rochechouart, Duke 

















LOUIS 


were accused of killing their own children, 


and the Abbé Guibourg cut the throats of | 
his two children by his mistress, Chanfrain. | 


Children were stolen from nurses in the 
streets and never again heard of, and a fear 


took possession of young mothers that their | 
La Voi- | 


children might be spirited away. 
sin’s own daughter fled from her mother’s 
house on the eve of her accouchement, 


XIV. 


| de Mortimast, and Lord of Vivonne, and of 


his wife Diane de Granseigne, was born in 
1641. She received a good education in a 
convent, and appeared in society first under 


| the name of Mlle. de Tonnay-Charente, the 


name of the chateau where she was born. 
In her early youth she was distinguished 
for her great piety, her rigorous fasts and 


| abstinences and her devotion to the church. 
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Beautiful, witty, fascinating, she was chosen 
to be one of the ladies-in-waiting to the 
queen, and became the companion of Mlle. 
de la Valliére, who occupied the same posi- 
tion and was mistress of the king. Madame 
de Sévigné describes the advent of this 


Devoured by ambition, and more than 
merely alive to her great charms, she set 
herself the well-defined object of becoming 
the king’s only mistress, if not his wife. 
Imbued with a strong belief in the virtues 
of the “black art,’’ she sought out La Voisin 




















MLLE. 


as ‘*thunderous and 
“Her beauty is 


woman to the court 
triumphant,” and adds: 
marvellous, and her get-up is as wonderful 
as her beauty, and her gaiety as her get-up.” 
In January, 1663, she married the Marquis 
de Montespan and by him had a son. 


1668, when twenty-seven years of age, Louis | 


openly acknowledged both her and Mlle. de 
la Valliére as his mistresses. 


In | 


DE LA VALLIERE. 


| and became a regular attendant at the cele- 
brations of the “ Black Mass.” 

At her first celebration, her own body 
being the altar on which the sacrifice took 
| place, she had prayed for “the affection of 
the king and the dauphin, that the queen 
might be barren, that the king might leave 
| La Valligre and look no more upon her; 
and that the queen being repudiated, she 
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might espouse the king.” This first “ Black 
Mass” was celebrated in 1667. The follow- 
ing year a second mass was served, this time 
within the precincts of the royal court, and 
her prayer was that she obtain the favor of 
the king and to cause La Valli¢re’s death. 





It was proved at the criminal trial later that 
the masses were not effectual unless three were 
celebrated. The Abbé Guibourg sought his 
own safety and advantage and demanded the 
sum of one hundred dollars in cash and a large 
pension to be paid yearly as long as he lived. 





er 











LS ee 





MADAME DE 


In that year she realized part of her ambi- 
tion and became one of the monarch’s mis- 
tresses ; in the following year she bore him a 
child. There is no evidence that any child 
was sacrificed at either of these two masses, 
paid for by Montespan, but as the king’s 
first flush of fondness for the beautiful 
woman cooled, Montespan sought out La 
Voisin again and arranged for three masses. 





MONTESPAN. 


At the consecration Guibourg recited his 
incantation, the words of which he gave later 
to the Commissaries of the Chambre Ar 
dente: 

« Ashtaroth, Asmodeus, Princes of Affec- 
tion, I conjure you to accept the sacrifice I 
present to you of this child for the things I 
ask of you, which are that the affections of 
the king and my lord the dauphin for me 
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may be continued ; and that, honored by the 
princes and princesses of the court, nothing 
be denied me of all that I shall ask the king, 
as well for my relatives as my servitors.” 
Guibourg said that the child sacrificed at 
this mass was bought by him from “a very 
about 
three dollars of present value. Having 
drawn blood from the child, whom he stabbed 
in the throat with a small knife, he poured 
the blood into the chalice and then allowed 
the child to be taken away, doubtless to be 
furnace at the rear of the 





fine girl,” to whom he paid a crown, 


burnt in the 
chapel. 

As Montespan became more popular than 
before and regained the king’s favor to a 
larger degree, it can readily be understood 
that she believed the masses had been the 
direct cause of her success. 

While the queen had a suite of eleven 
rooms at Versailles, Montespan had one of 
twenty-seven on the first.floor. Her cos- 
tumes were magnificent, her jewels were so 
resplendent that a lady of the court wrote: 
«Madame de Montespan was the other day 
covered with diamonds; the brilliance of so 
blazing a divinity was more than one could 
bear.” 

In the eight years that she was virtually 
the wife of Louis XIV. she bore him seven 
children, who were all legitimized as “ En- 
fants de France.” When she was for a short 
time neglected for the beautiful but unfor- 
tunate Madame de Fontanges, she was so 
irritated that she arranged with La Voisin 
for a deadly poison, which there is no doubt 
Montespan administered with her own hand. 
The infidelities of the king increasing, and 
Montespan fearing that she might be ban- 
ished from his presence, turned her love into 
vindictive hate, and she offered La Voisin a 
sum equal to two hundred thousand dollars 
if she would poison the king. 

The means she intended to employ seem 








| him the petition. 





absurd to us in these days. M. Funck- 
Brentano thus describes them : 

“In conformity with the ancient custom 
of the kings of France, Louis XIV. used to 
receive in person on certain days the peti- 
Everybody 
was introduced to his presence without dis- 


tions presented by his subjects. 
tinction of rank or condition. It was re- 
solved to prepare a petition and steep it in 
powders that had gone under the chalice ; 
the king would take it in his hands and get 
his death-blow. La Trianon undertook the 
preparation of the paper, and La Voisin was 
to place it in the hands of the king. 

“ The petition was drawn up. The king’s 
intervention was asked in favor of a certain 
Blessis, an alchemist whom the Marquis de 
Terms was keeping confined in his chateau. 
La Voisin betook herself to her friend Léger, 
a valet de chambre of Montausier, and asked 
of him a letter of recommendation to one of 
his friends at St. Germain, who would get 
her passed in among the first to an audience 
with the king, so that she might herself hand 
Léger replied that it was 
unnecessary for her to go to St. Germain, as 
he would undertake to forward the petition 
by a sure route ; but the sorceress insisted on 
presenting it herself. 

“ The boldness of La Voisin terrified the 
most courageous of her companions. The 
majority of them feared, not death, but the 
horrible tortures reserved by the law for 
regicides. In order to frighten her, La 
Trianon cast her horoscope. This document 
was found among the papers seized on the 
Chambre 


Trianon foretold that La Voisin would be im- 


sorceress by the Ardente. La 
plicated in a trial for a crime against the 
State. ‘Bah,’ she replied, ‘there are a hun- 
dred thousand crowns to be gained.’ That 
was the price agreed upon by La Voisin and 
Madame de Montespan for the poisoning of 


the king. 
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“La Voisin set out for St. Germain on La Voisin was not able to make a second 
Sunday, March 5, 1679, accompanied by | attempt, for La Reynie’s patiently laid toils 
Romani and Bertrand. She returned on | were gathering around her and her ac- 
Thursday, March 9, very much put out ; she | complices. Louis was in a quandary ; he had 
had been unable to approach the king so as | permitted the investigation, had sanctioned 
to give him the petition. She could have | legal action, but at that time he had no idea 























MADAME DE MAINTENON 


put it on the table placed near the king for | that his favorite mistress was_ involved. 
that purpose, but the paper was useless un- | The revelations made by the daughter of 
less it were placed in the king’s own hands. | La Voisin and Le Sage, who were arrested at 
She said that she would return to St. Germain, | the same time as La Voisin, were of such a 
and when her husband asked her what the | nature that the king summoned Louvois to 
urgency was, she replied: ‘I must accom- | Versailles and confessed that for the sake of 
plish my design or perish in the attempt!’ | his crown the life of Montespan must be 
‘What! perish!’ he exclaimed, ‘that’s a | spared. “It would not do,” his majesty 


’ 99 


good deal for a piece of paper. | said, “for Europe to know that I have 
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been the victim of such terrible proceedings.” 
The trial of the murderers was conducted in 
secret, and Madame de Montespan was al- 
lowed to depart from Paris. She had not 
been away from the capital long before Louis 
sent for her and promised her royal protec- 
tion, destroying with his own hands much of 
the evidence against her. He was careful 
to break off his attachment for her in truly 
allowing 


and _ diplomatic 


her a pension of one million two hundred 


royal manner, 
thousand dollars a year as long as she lived, 
together with all her personal belongings, 
furniture, china, pictures, and plate which 
she had amassed in her apartments at Paris 
The king then turned his 
back on her and she was not even allowed to 


and Versailles. 


attend the wedding of her daughter to the 
Duke de Chartres. 

La Voisin was the only one of the mur- 
derous gang to suffer the death penalty. 
Guibourg and his horrible paramour, Chan- 
frain, escaped the torture and the stake to 
die in prison, and scores of innocent persons 
who were guilty only of having spoken with 
them in their preliminary confinement, so 
great was the king’s dread of scandal, were 
condemned to a similar fate to ensure their 


silence regarding any chance information 
One of the gang, 


they might have learned. 





a woman named La Guesdon, lingered in 
prison, chained to the wall of her cell, for 
thirty-six years, her companion, in the same 
cell, La Chappelain, another prisoner, sur- 
vived for forty years. 

Madame de Montespan survived the trial 
twenty-seven years and devoted her life to 
good works. She even humiliated herself 
so far as to visit Mlle. de la Valliére, who 
was ina convent and known as Sister Louise 
de la Misericorde, living a life of great aus- 
terity. Madame de Maintenon, who had 
been in the service of Montespan as gov- 
erness of her son, and who had supplanted 
her in the affections of the king, took charge 
of the fallen favorite’s children and did her 
duty by them, bringing them up as though 
they had been her own. Madame de Mon- 
tespan died May 27, 1707, truly penitent, 
and respected by all who had known her in 
the last years of her life. Her sons were 
ennobled and the daughters made most bril- 
liant alliances. 

The trial of La Voisin brought out thai 
besides Madame de Montespan one hundred 
and sixty-five of the leading people of France 
were accused of murderous malpractice, in- 
cantations, and sorceries. It was fortunate 
for them that the king’s mistress was one of 


the accused. 
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THE VICTIM IN EVIDENCE. 


By Henry Burns GEER. 


T happened in old Kentucky, in the east- | 


ern, mountainous region, and the vital 
The man had 
Twice had 


question was one of honor. 


been shot. That was evident. 


| friends of both men. 


the bullet plowed into his flesh, even as | 


bullets have plowed into human flesh in 
“The Dark and Bloody Ground” ever 
since the days of, Daniel Boone. One bullet 


had struck him in the right breast. That 
was fair—that was honorable. But the 


other — oh, shame ! —had struck him in she 
back! His name was Ralph Norton, and 
his friends, to a man, were willing to swear 
that his assailant, Bud Hickman, who frankly 
acknowledged the shooting of Norton, had 
fired the second time after his victim had 
fallen, — hence the bullet in the back. 

Norton was not badly hurt, and the matter 
would doubtless have been passed over with- 
out legal action, if the condition of the 
wounded man had not raised the question of 
honor. Had he received the first shot, and 
then turned to flee, thus receiving the second 
bullet in the back; or, had he fallen at the 
first shot, and then been wantonly and cow- 
ardly shot in the back, as he lay there de- 
fenseless ? 

The first shot produced a flesh wound of 
no serious extent, as the bullet had passed out 
and sped on its way; but the bullet in the 
back still lodged there. Still, Norton hesi- 
tated to taken action against Hickman over 
that which — minus the question of honor — 
both regarded as a trifling affair. 

But it was the duty of the attorney for 
the Commonwealth to prosecute ; and so it 
came about that Hickman was brought to 
trial, and Norton was brought into court. 
Nobody cared for the mere evidence of the 


shooting. That was a foregone matter, and 











a fine, more or less heavy, against Hickman 
was expected. But, the question of honor 
—the more potent question — worried the 
They would gladly 
have formed a pool between them and paid 
Hickman’s fine, if the other point should be 
adjusted satisfactorily. 

A jury of men who claimed to know 
nothing of the affair, although it had been 
the talk of the county for a day or more, 
was soon empaneled, the evidence given in, 
and the case rested for the judge’s charge 
to the jury. 

This important duty, however, the court 
was in no hurry to discharge. His Honor 
knew too well the sentiments of the men be- 
fore him to make a hasty talk to the honor- 
able peers who sat there with hard-set, non- 
emotional features. With a sharp rap for 
order, and one sweeping glance about the 
room, his Honor said quietly : 

“Is there a surgeon present ?”’ 

A small man, with thin gray hair rose up: 

“ Tf it please the court, I am a surgeon.” 

His Honor’s face brightened visibly : 

“ T would now ask the chief witness for the 
prosecution if, at this moment, he carries a 
bullet, lodged somewhere in his back ?”’ 

“ Yes, Jedge,” replied Norton, “thar’s a 
ball thar, I kin feel hit.”’ 

The court then directed that the surgeon 
should be sworn in as an additional witness, 
and his evidence as an expert in human 
anatomy, the general course of bullets when 
fired from different positions, etc., should 
be taken. This was agreed to by both sides. 
Then, with another short, sharp rap for at- 
tention, the judge said : 

“ The Court directs that Mr. Norton and 
two friends, together with the surgeon, and 
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two friends of the defendant, Mr. Hickman, 
shall retire to the ante-room, that the sur- 
geon may there make a careful and scientific 
examination of the wound in the back, that 
the question of the position of the body at 
the time the wound was inflicted may be 
definitely settled.” 

Theinstructions of the court were promptly 
complied with, the individuals named retiring 
as directed. 

Their stay out was a brief one. The evi- 
dence of the surgeon was then given in: 

“ This bullet, your Honor ” — holding it 
up between thumb and finger,— “ was located, 
and easily extracted from its position, in the 
gentleman’s back —a position which indi- 
cates beyond doubt that it was fired into his 
body while he lay on the ground face down- 
ward, where he had fallen from the force of 
the first shot fired by the defendant.” 

At this a fierce whisper ran about the 
court-room. Men with darkened brows 





shifted from one foot to the other. The 
Court scented the storm in the air, and 
spoke briefly : 

“Gentlemen of the jury, the case now 
rests with you.” 

The jurors filed slowly out of the court- 
room. In ten minutes they returned. 

“ Has the honorable jury arrived at a de- 
cision ?’’ queried the Court. 

“We have, your Honor,” replied the 
spokesman. “It is the verdict of this jury, 
that the defendant, Bud Hickman, is guilty 
of malicious and cowardly shooting ; and it is 
directed that he shall be immediately conduct- 
ed bya court officer, sixty paces from the court- 
house door and there instructed to flee for his 
life, 

The question of honor was settled. Hick- 





and never to return to this county.”’ 


man was conducted to the brow of a hill, and 
the way beyond and down the far side 
pointed out. With eyes downcast he moved 
silently and swiftly on, —a disgraced man. 





CHINESE 


POLICE. 


By ANDREW T. SIBBALD. 


N so large and rich a realm as China, 
| among swarms of keen-witted and covetous 
folks, free from any restraints of religion to 
an extent unparalleled elsewhere, crimes must 
be common. There are no trustworthy re- 
turns on this head, or if there are, they have 
never yet come to the knowledge of the outer 
barbarians ; but we may safely conclude that 
the Central Land is not more virtuous than 
her neighbors. The Pekin and provincial 
gazettes only tell, in fact, what the govern- 
ment wishes to become known. Making all 
allowance for exaggeration and oriental loose- 





ness of description, we may form a fair idea 
of the present condition of the criminal popv- | 


lation of the empire. Another source of infor- 
mation is afforded by the petty police tribu- 
nals of Canton, Shanghai, and other ports 
where Europeans trade. The amount of 
small theft is considerable, though scarcely 
so great as would be the case in a place of 
equal size on the shores of the Mediterranean, 
and instances of violence are remarkably 
few. Such seems to be the rule in China. 
The towns contain a due amount of tame 
cheats ; but the bold, hectoring highwaymen, 
the truculent sea-robber, must be sought 
elsewhere. All along the Blue and Yellow 
rivers are found retail buccaneers, who hawk 
at a trifling quarry and fatten on slender prof- 
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its. These poor rogues do not aspire toa 
ship of their own; they come paddling out 
of muddy creeks in the smallest of sampans, 
ill-armed, ill-clad, but plentifully smeared 
with fish-oil. If manfully confronted, they 
fly; if grappled by the crews of the fourth- 
class junks, which they select as prizes, they 
slip like so many eels through the hands that 
them, and their swimming makes 
Seldom do 


grasp 
amends for their lax courage. 
any sinister results follow one of these at- 
tacks; if the fresh-water pirates prove victo- 
rious, they are mild conquerors, and only too 
eager to be on shore again with their booty 
of rice and corn, stray garments, odd frag- 
ments of chain, bits of copper and brass 
hastily ripped from the poop and cabins, and, 
perhaps, the glorious trophy of a few rattling 
strings of cash. The dollars and silver bars 
are generally too well hidden to be detected 
by such hurried searches; food, rather than 
fortune, is the object of the foray; and, 
except in rare cases of remarkable temptation, 
no life is attempted and no torture resorted to. 
With these amphibious petty-larceny rogues 
the magistrates deal mildly, according to the 
traditions of Chinese justice. Three hundred 
strokes of the bamboo may be endured by the 
human frame. Four sleepless weeks in the 
“cangue,” or bamboo pillory, may fail to 
madden a stolid, unimaginative coolie. A few 
minor tortures need only be added to these 
two first-named inflictions, and the culprit is 
thought to have been most tenderly dealt with. 

Pilferers in a fair, or the streets of a town, 
are considered as still more venial offenders. 
A vigorous bastinado, or a week of the pil- 
lory, is the law’s award in such trivial cases. 
Petty assaults are as leniently disposed of, 
but fire-raising is a sin of deeper dye; and 
the malicious piercing of a neighbor’s dyke, 





aye 


all cry aloud for death, more or less slow and 
painful ; and parricide evokes the sternest 


| chastisement of the Chinese, as it once did 
| of the Roman law. 


Forgery is less harshly viewed than with 
us. Orientals generally take a merciful view 
of those crimes which are wrought by pure 
cunning,— those esthetic offences, as it were, 
which spill no blood, rifle no strong-box, and 
fire noroof. Accordingly, the talented imita- 
tor of commercial signatures is pretty certain 
to meet with judges who can appreciate lit- 
erary merit, even when it stoops to counter- 
feit invoices and sham promissory notes. 
And Chinese law has a very extraordinary 
principle, radically opposed to our American 
ethics, which apportions light penalties to 
the high and erudite criminal, heavy and 
hard atonement for the misdeeds of the poor 
untaught sinner. Cathay has a peculiar ten- 
derness for Dives, especially for a Dives who 
loves his library, and pens a sonnet in the 
true classical style of the Han dynasty. The 
purblind Astrzea of Mongolian philosophy 
can afford to wink at the trespasses of power- 
ful wrongdoers: they are beaten with few 


| stripes ; and that which in meaner men shall 


_ be esteemed heinous and horrible, shall in 


them be classed as a mere peccadillo that 
dollars can wash away. 

But there are other offenders out of the 
pale of official sympathy, and these are the 
outlaws and the conspirators. The outlaws, 
or declared brigands, are in China a formid- 
able fraternity. They are called, in the in- 
land provinces, where the pure court lan- 
guage is the orthodox standard, by the name 
of kouan-kouen, or desperado. But on the 
borders of the empire, in Mantchuria, and 


' on the edge of Mongolian Tartary, the 


to let in a devastating flood, is punished with | 


extreme vigor. Murder and treasonable prac- 
tices, wholesale piracy and armed brigandage, 


| 


Turkish words “orolis’’ and  haiduck ” 
come into use — borrowed from the nomadic 


tribes of the Transoxian steppe. All these 


| words, Chinese or Turkish, denote a daring 
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and avowed brigand, an open foe to law, a | these predatory clubs; they test their neo- 


thing most hateful of all others to bureau- 
cratic pedants like the formal mandarins. 
The kouan-kouen are not the most unpopu- 
lar persons in the Central Land: they are 
admired by women, praised by men, sung of 
in the rude ballads of the peasantry, and when 
they mingle in the crowd of a village festival 
they are regarded pretty much as the moun- 
tain bandit is viewed by the rustics of Corsica 
and Sardinia. There have been Chinese 
Robin Hoods who have worn a pigtail and 
satin boots, and quaffed corn-brandy in the 
interval of their professional duties, no doubt, 
and the hardy marauders are not seldom lib- 
eral of their ill-got wealth, and scatter among 
the lowly what they wrest from the moneyed 
world. These free-handed depredators, the 
kouan-kouen, do not rely entirely on the 
popularity which their exploits and occa- 
sional gifts create for them among the indigent 
classes. They have confederates in the 
cities; their spies haunt the markets and 
hang about the inns; they have allies in the 
enemy's camp, and pay handsomely for intel- 
ligence. Here, a police brigadier gives 
timely warning of an expedition against the 
band: there, a sleek cashier notifies by writ- 
ing that such and such bales, or so much 
ready money, the property of his employers, 
will traverse a certain road or canal on a 
particular day. The kouan-kouen are bold 
as well as wily; often it happens that they 
have been honest, well-meaning folk in their 
time, goaded into outlawry by some persecu- 
tion on the part of the magistrates, or stripped 


Many of 


of their patrimony by a lawsuit. 


| 





| phytes by a severe initiatory penance, by 


hunger and pain and fatigue. A tremen- 
dous oath of obedience and fidelity is enforced 
by the certainty of dire vengeance on the 
false brother ; and the Chinese avow that the 
faith observed by these robbers towards each 
other is remarkably evinced, even under tor- 
tures the most elaborate. 

To preserve the Emperor’s peace through- 
out the realm, the principal agents are the 
policemen attached to the tribunals, small 
and great, who are known by their red 
robes, their high black caps, and the official 
pheasant-feather surmounting their heads 
like a horn. <A mere magistrate will preside 
over a score of these picturesque alguazils, 
while the yamun of a prefect or a criminal 
inspector contains fifty or more armed con- 
stables, some of whom act as gaolers, and 
others as headsmen in case of need. 

The villages never have a prison more im- 
posing than a round house, where culprits 
may be locked up while an escort is prepar- 
ing ; but all walled towns have their peniten- 


| tiary, where the wretched gaol-birds are 


crowded together like cattle in a pen, where 
the scowling governor economizes on the 
mere rations of rice, and where the horrors 
of Dante’s /zferno are squeezed into pocket- 
compass. The Chinese of all ranks dread 
these prisons more than death itself. It is 
not that they are dens of misery, but that 


| the confinement is irksome to poor Ching, 
| who is used to travel, who is anything but 


them can show the scars of torments wrongly 


inflicted by some capricious pedant ; others 
have seen a son die in the cangue or under 
the lash for a light or imaginary fault ; some 
have been members of a secret society ; and 
detection has turned them into beasts of 
prey. Not every one can be a member of 


the vegetable we deem him, and who has 
been in many a town and ranged many a 
league of land and water. Ching has won- 
derful powers of endurance; he can sing 
and chirrup quite blithely on short commons, 
can sleep in a corner, can be cooped up where 
elbow-room is scanty, food meagre, and oxy- 
gen scarce, and still keep his politeness 


untarnished and his heart gay. 
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There are more peddlers, more charlatans, 
more slippery adventurers in China than any- 
where else. Hunger on compulsion, narrow 
lodgings on compulsion, a vile shed, a bare 
yard, frouzy rags, foul straw, the close com- 
panionship of lazars and ruffians, all upon 
compulsion, break down Ching’s elastic spirit. 
Welcome death. And the mandarinsare not 
unwilling to indulge the captive’s preference 
for death over captivity. Long terms of in- 
carceration do not suit the pocket of a coun- 
try where so many must eat, and where so 
few are idle. When a prisoner does not 
avail himself of the right of appeal, he seldom 
languishes long. But before decapitating the 
kouan-kouen, it is necessary to catch them. 
The mandarins are not negligent on‘ this 
score; they know how needful it is in so 
populous a country to enforce the law, and 
to suppress those who defy it. Besides this, 
they have a personal interest involved; for 
the outlaws cherish an especial grudge 
against the lettered aristocracy, and never 
let slip an opportunity of pillaging the prop- 
erty of a magistrate, of intercepting a tax- 
collector, or holding a captured mandarin to 
ransom. They cannot often strike a blow 
at their cautious foes, but he who molests 
one graduate disturbs the whole learned cor- 
poration, and must look to encounter: the 
stings of the entire hive of alarmed pedants. 

The pheasant-plumed constabulary are 
quite capable of controlling mobs and arrest- 
ing the small fry of rascaldom, but they are 
mere mousing-owls, quite unfit to hawk at 
such noble game as the kouan-kouen. For 
this purpose, either a band of braves must 
be hired at the expense of the provincial 
treasury, or the regular forces of the govern- 


ment must be employed. The first plan is | 
the most costly; the second is cheap, but en- 


tails an amount of correspondence and cir- 
cumlocution worthy of the most civilized 


| must be memorialized, the War Office at Pe- 
| kin requires to be consulted, the Imperial 
Chancery takes time for consideration, the ~ 
Inspector of Crimes recapitulates, the Mili- 
tary Board rejoins, and the Viceroy and 
Prefect report progress. Many large and 
beautiful letters are painted with careful 
brushes and perfumed ink, many clerks have 
to transcribe and abridge, before the imperial 
brief authorizes the civil officials to command 
the services of the Crown troops. At length 
enough red tape is spun, and the web of des- 
tiny begins to close around the outlaws. A 
fourth-class mandarin usually commands the 
expedition. Although a civil magistrate, he 
goes forth armed and mounted; and under 
his orders are the two or more military man- 
darins who lead the soldiers, and who are also 
on horseback, with sword and bow and 
quiver, their men being on foot. Curiously 
enough, in spite of the superior valor of the 
Tartar division of the army, the mandarins 
are said to select Chinese troops for these 
duties of police, fearing, possibly, that the 
fiery Mantchu warriors might be overrash in 
advancing on the ignoble foe. Cavalry are 
seldom in request, owing to the nature of the 
ground. Of course, in a country so full of 
men and so bare of trees, places of conceal- 
ment are rare. There are rugged mountain 
ranges, but these have occupants of their 
own, as in India, and it is seldom that rob- 
bers of the Chinese race own a hill-fort. 





| easily be starved or surprised. 
| the kouan-kouen have to take refuge among 


When they do, they can generally afford to 
laugh at the mandarins, and unless the coun- 
try people become their enemies, they cannot 
But most of 


the huge swamps, natural fastnesses which 
abound in almost every province, where 
they erect their miniature stockade of bam- 
boo, build wattled huts, and dig deep trenches 


| around the little camp. Only the fowlers 


nations. A general in command of a district | and fishermen ever penetrate these tangled 
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morasses, guarded by fever and fathomless 
quicksands ; and these poor men, the kouan- 
kouen, stand well with the peasants, paying 
liberally for provisions, salt, gunpowder, and 
news. The magistrates would never venture 
a force among the quagmires without proper 
guidance. By threats and promises, by the 
exhibition of a little money and plenty of 
stick, they induce some of the fishers to pilot 
the column through the labyrinth of mud and 
waters; and an imposing aspect does that 
column present. First march a company of 
veterans, with long-barrelled gingals, matches 
lighted, and ammunition in plenty. The 
guides are with these matchlockmen, with 





their hands tied behind their backs, and a | 


cord round each man’s neck, as a delicate 
precautionary measure. Then comes the 
chief military mandarin, mounted, and armed 
like a Scythian. 


| 


At his back come swords- | 


men and spearmen, all with shields and hel- | 


mets, hideous with dragons and tigers of 
fancy colors, very fearful to behold. The 
subaltern officers follow, gallantly heading 


the archers and rocketmen, the former of | 


whom advance with their short bows bent, 
and a barbed arrow fitted to the string. 
The civil mandarin rides next, sword in hand, 
followed by his own policemen, in pheasant- 


feathers and crimson serge; by a troop of | 
with ropes, | 


impressed coolies, furnished 
chains, fetters, and spare bamboos enough 
to secure a considerable amount of felons; 
and a band of music brings up the rear. 
But the gongs and flutes will not be wanted 
until the celebration of the victory; so the 
heroes advance without the beat of drum or 
noisy clamor, twirling their moustachios and 
vaporing beneath their breath of the deeds 
they are about to perform. But when once 
fairly among the marshes, a change comes 
over these pigtailed Bobadils. They see 
spears through the rank grass and sedges; 
they huddle together like scared sheep at the 


| 


waving of the cane-break; when the wild 
fowl rise with clanging wing and harsh note, 
the sound suggests the war-cry of the kouan- 
kouen. The old adage is reversed, and it is 
the officer who takes every bush for a thief, 
and is pretty much of Lady Macduff’s opin- 
ion as to the chance that the knaves may 
hang up the honest men. Sometimes the 
outlaws are surprised, and fall an easy prey ; 
often they get safe off; now and then they 
repulse the attack. But if they fight and 
are beaten, strange scenes occur. Hours are 
said to be occupied in the contest between 
two or three hundred soldiers, and a score of 
highwaymen behind a_ bamboo stockade. 
The civil mandarin, with chattering teeth and 
dignity broken down, cowers beneath his 
horse, and squeaks at every shot like a 
wounded rabbit. The musicians throw away 
gong and cymbal, and run for their lives. 
The military mandarins rate and menace 
their men, urge them, drive them, abuse 
them, but never dream of leading them. It 
is not easy to get the poor privates to at- 
tack; they hang back, and duck at the shots 
of the enemy, and rattle their swords and 
shields, but decline to charge, whilethe match- 
lockmen lie down to take pot-shots at the 
brigands, and the rockets are let off pretty 
much at random. At length comes a crisis; 
the powder of the robbers is exhausted, or 


| the hard words of the mandarins are a worse 


annoyance than hostile bullets, and a rush is 
made and a victory won. Not a bloodless 
victory; the kouan-kouen struggle hard, and 
sell their liberty dearly; but at last they are 
killed or taken. 

We can fancy the triumph, the songs of 
victory, the barbaric dissonance of all these 
bellowing gongs, strident horns, sibilant flutes, 


| blatant trumpets, ringing out the notes of 


victory! We can fancy the civil mandarin, 
once more on his horse, hectoring nobly over 
the fettered foe, shaking his scimitar in their 
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faces, and uttering leonine roars of martial 
wrath! Some series of pictures by native 
artists portray the glories of that homeward 
march ; some of the prisoners in bamboo cages, 
others tied to poles, and loaded with irons ; 
the robber chief, a man of great height and 
corpulence, with hands bound behind his 
back, dragged forwards by a tow-rope held 
by eight men, while as many more tug at a 
retaining cord in the rear, each puller having 
a naked sword in one hand; while the civil 
mandarin ,caracoled beside, and brandished 
his sabre over that detested head. Then the 
passage through the streets of the benighted 
city; the tramping, inquisitive crowd; the 
waving scarves; the blazing incense; the 
flowers strewing the way; the triumphal- 
arch, covered with lamps and ribbons; the 
fireworks crackling and spluttering; the 
gaudy lanterns flaring at every door upon the 
glad procession; and the ever-ready poet 
stepping up, smirking, to offer his neat ode, 
the ink of which is hardly dry. - The imme- 
diate effect of so successful an enterprise is 
to put a considerable sum of silver into the 
purse of the civil mandarin, to gain for the 
captain and subalterns money or promotion, 
and for the soldiers a gratuity and double ra- 
tions. Everybody is complimented, flattered, 
pelted with flowers, fed with sugar-plums, 
and enshrined in elegant verse and Gazette 
paragraphs. But the poor captives have the 
thorns for their share, not the roses. Beaten, 
cuffed, spit upon, assailed by every cowardly 
member of the mob, they are glad to find a 
resting-place in the gaol. Next day, or per- 
haps a day or two later, after the magistrates 
have come to an end of feasting and flattery, 
after his excellency the viceroy has sent off 
by an extra courier a flaming despatch to 
Pekin — a despatch of which not only the 
contents, but also the paper, are couleur de 
rose, and when the populace have been regaled 
with fireworks, boat-races, and theatrical 





shows, thetrialcomes on. There is evidence 
enough against the captives to consign them 
to the scaffold if they had a thousand lives 
apiece. But it is an object to find out who 
were their accomplices, what are the ramifi- 
cations of their society, and so forth. Usu- 
ally, too, there are individual crimes to be 
cleared up. There isa long and hard con- 
test between the rival obstinacies of torment- 
ors and culprits; days and nights are con- 
sumed in an interrogatory where the talk is 
all on one side, for the kouan-kouen die and 
suffer mutely, and take pride in their stubborn 
endurance. All that whips and sticks and 
brimstone matches can inflict, dangling on 
iron hooks, and swinging in mid-air by a 
piece of whip-cord artfully knotted around 
each thumb, semi-suffocation in smoke, dis- 
locations, loppings of ears and toes, are tried 
in turn, but rare are the confessions to be 
wrung out of the sufferer’s sullen resolution. — 
The bandit usually “ dies game,” and betrays 
nobody. He is proud of his courage and fi- 
delity ; he has no hope of life, were he to 
be never so garrulous. He gives up the 
ghost and makes no sign, even to escape the 
cangue. This cangue is the main prop of 
Mongolian order — the stocks, pillory, and 
penitential-cell of Cathay. It is merely a 
cage of cross-bars, which are sometimes of 
bamboo, sometimes of iron, sometimes of 
heavy timber. The prisoner’s body is en- 
closed in this cage, which reaches from his 
knees to his neck ; his head and limbs are 
alone free, his hands being strapped to a 
bar. Now it is manifest that a criminal thus 
accoutred must be the prop and support of 
his own portable gaol; a captive Atlas, he 
carries about his own dungeon, and he cannot 
lie down to rest, but must pass whole days 
and nights on his feet, the poles attached to 
the cangue preventing him from lying down, 
while to the framework is fixed a placard in- 
scribed with the wretch’s name, offence, and 
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sentence. A cangue may weigh one hundred 
pounds, or only twenty, but in any case it is 
a dreadful punishment, kept on as it is for 
periods varying from six hours to six weeks. 
Imagine days and nights of cramp and sleep- 
lessness, the harassing stings of mosquitoes 
and other tormenting insects worrying the 
naked skin, and no hand to brush them 
away; the scorching sun, and no screen ; 
the chilly night, and no covering ; weariness, 
dizzy brains, limbs racked by dire fatigue, 
fever, delirium, the pressure of the hard yoke 
on the galled shoulders, the strangling collar, 
the agony of long want of sleep, the thirst, 
the shame! They often go mad in the cangue, 
it is said; they fall asleep on their feet, like 
horses, from sheer exhaustion ; they perish, 
and are found dead in their cages, like so 
many neglected wild animals in captivity. 
But the cangue is a favorite punishment 
among the judges. 

There are other marauders in China who 
All the 


larger mountain-ranges have an aboriginal 


are less ceremoniously dealt with. 


population, quite alien in tongue, manners, 
aspect, and blood from the Chinese. The 
Lowas, on the Burmah frontier ; the Tchang- 
Colas, in Quangsi province, are quite inde- 
pendent, and often troublesome. But the 
boldest and fiercest hill-men in China are the 
Mido-tse, who inhabit a huge chain of snow- 
capped heights that occupy nearly the centre 
of the empire, the Nan-ling mountains. These 
savage highlanders make regular descents 
upon the rich grain-producing plains and 
harass the three great roads which cross their 
difficult country. 


In spite of the foundling 
hospitals here and there attached to a con- 
vent of Bonzes, or a pagoda, infanticide is 
the great distinctive crime of China, as of all | 








Asia, from Lebanon to Corea. The esteem 
in which women are held, their social degra- 
dation, the lack of profit in female labor as 
compared to male, in a country where men 
do work of all kinds, combine to prompt cruel 
massacres of the innocents. But here the 
mandarin is meekness itself ; the magistrate 
holds child-killing to be no murder, and ex- 
acts no death penalty for the crime, though 
mildly haranguing against it from the judg- 
ment-seat, and denouncing it in the Gazette. 
But the murder of an adult, especially of the 
male sex, is a serious matter. China is 
the native country of coroners; her officials 
shine in an inquest, and they have ancient 
and wonderful rules for detecting hidden 
homicide, and for apportioning the responsi- 
bility among those who were the foes of the 
deceased, those who touched the body with- 
out orders, and those on whose ground the 
mute witness was found. 

The policemen, the actual constables, are 
divided into privates, corporals, and sergeants. 
They are sheltered in a magistrate’s yamun, 
if bachelors; but if married, they often in- 
habit a hut within the compound of their su- 
perior’s dwelling. 
at the charge of the province, and they re- 


They eat rice and melons 


ceive a very small monthly payment, enough 
to buy tobacco and opium, should their chief 
not embezzle it on the road. But for this 
the pheasant-plumed care little ; their depend- 
ence is on bribery, and where denunciation 
may cause ruin, and must cause annoyance, 
no mouchard need despair of a comfortable 
living. Curiously enough, the police extort 
less from the rich than from the poor. To 
crush a wealthy man is not such an easy task 
as in Mussulman countries, and justice grows 
gentle as she mounts the social ladder. 
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LYNCH LAW IN CALIFORNIA.' 


NE of the first instances of the applica- | 


tion of lynch law in California was in 
proceedings taken in January, 1849, from 
which Hangtown, now Placerville, derived 
the former name. The facts appear to be 
about as follows: five men had been caught 
in the act of attempted robbery and larceny. 
The feeling of the miners ran high, as it gen- 
erally did in cases of robbery, larceny and 
murder. No court, it seems, was organized 
in the town, hence, a provisional judge and 
jury were called to try the case. The pro- 
ceedings were conducted in an orderly man- 
ner, and the sentences rendered that the 
prisoners should be given thirty-nine lashes 
each. Hardly had the sentence been exe- 
cuted, before other charges were presented 
against three of the men for robbery, and 


attempt to murder, committed on the Stanis- 


laus River in the previous autumn. A jury 
of all the miners in camp, about two hundred 
in number, heard the evidence, and sen- 
tenced the unhappy prisoners to be hanged. 
Only one man seems to have _ protested 
against the sentence, but his protests were 
quieted under threats of death. The defend- 
ants suffered the penalty thus imposed upou 
them. Although it may be said the 
punishment devised for the offenders was 
swift and merciless, yet even here is pres- 
sented the beginnings of order; the regard 
for law is illustrated in the adherence, imper- 
fect and prejudiced though it was, to those 
forms and methods of procedure with which 
the citizens were already acquainted. 
Ford’s Bar, on the middle fork of the 
American River, had, as early as May, 1849, 
acquired the reputation of being the worst 
place on the river. In the month indicated 
a drunken row between two of the miners 
occurred at this place. One of the com- 


! Extract from an article by John G. Jury, in “ History 





of the Bench and Bar of California,” edited by Oscar | 


T. Shuck, Los Angeles, California: The Commercial 
Printing Company. 


batants was struck so violently with a crow- 
bar that he fell into the stream. The other 
followed, and the two infuriated men fought 
in the water. The fight almost resulted in 
a general combat between the friends of both 
parties. Better judgment prevailed, and 
after calm was restored, seeing that recur- 
rences of such disgraceful scenes should be 
prevented, the men called a meeting and vol- 
untarily agreed upon a few simple rules cal- 
culated to secure the peace and quiet of the 
camp. The code of laws thus improvised 
provided for the trial of certain specified of- 
fences by a jury consisting of three persons 
It is amusing to read the first application of 
the law, thus devised, to the case of a tinker 
who had been arrested for assaulting a party 
with a junk bottle. His antagonist retali- 
ated by drawing a knife, and with it inflict- 
ing several severe cuts and gashes upon the 
tinker. Both men were arrested and taken 
before Alcalde Graham, who evidently was 
the leading spirit in the administration of 
justice in the camp. The tinker, although 
the offending party, was acquitted, “because 
there was no law against using a bottle as 
a weapon,” while his antagonist was con- 
victed of unlawfully drawing a knife, an of- 
fence which had been expressly legislated 
upon in their simple code of laws. This in- 
cident illustrates in an amusing way the lay- 
man’s view of the established principle of, 
the common law, that criminal statutes must 
be strictly construed. It may be well im- 
agined that the decision of the alcalde met 
with much, disfavor in the camp, for ordin- 
arily such refinements were given scant ap- 
proval. 

The feverish haste exhibited at lynch law 
proceedings may be illustrated by a case 
which occurred in Columbit, Tuolumne 
County, on Wednesday, October roth, 1855. 
A man named John H. Smith became in- 
volved in a quarrel with the proprietress of a 
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saloon, during which quarrel he was fatally | 


shot by the husband of the woman, who, on 
coming from an adjoining room into the bar- 
room where the quarrel was going on, fired 
upon and killed Smith. John S. Barclay was 
the name of the murderer. The direction 
given to the trial, and other events which fol- 


lowed, was determined principally by the at- | 
titude of James W. Coffroth, a popular man | 


in the camps, who had just been elected to 


the State senate. Coffroth, in his regard for | 


his deceased friend, allowed his passions to 
dominate. He vehemently demanded that 
vengeance he meted out to Barclay for the 
crime. The mob was stirred to frenzy by 
Coffroth. No thought, however, was enter- 
tained of visiting punishment upon the of- 
fender without a show at least of fairness. 
The crowd gathered about the jail, and a 
judge, marshal, and jury of twelve persons 
were impressed into service. The iron 
doors were then forced open, and Barclay, 
who had hoped to make his escape through 
the crowd, was seized and carried off by the 
excited people, amid cries and imprecations. 
In the impromptu trial, Coffroth acted as the 
prosecuting attorney, and John Oxley, a 
man of firm and noble purposes, defended 
the prisoner. Coffroth was insistent upon 
revenge, and in his shrewd way invoked in 
behalf of the people the law, “An eye for an 
eye; a tooth for a tooth; @ life for a life.” 
The text, ““Whoso sheddeth man’s blood, by 
man shall his blood be shed,” was also used 
to lend strength and the semblance of sanc- 
tity to his case. Despite the protests of Ox- 
ley and his appeals to the people, asking 
them to reflect on what they were about to 
do, amid cries for the life of the prisoner, 
Barclay was told to prepare himself for the 
execution which awaited him according to 
the sentence. The sheriff of the county, J. 
M. Stewart, made an ineffectual attempt to 
rescue the prisoner, but was beaten back 
and hustled away from the scene. While tie 
sheriff was being thus fought off, the pris- 
oner was hanged. His arms were left un- 





pinioned. His convulsive clutching at the 
rope, while hanging in mid-air was greeted 
with derisive cries and yells from those who 
looked on. This, in brief, is the story of one 
of the most barbarous cases in the annals of 
lynch law. 

Another extreme case was that of the 
lynching of a woman for the crime of mur- 
der committed on July 5, 1851, at Downie- 
ville. The story of this revolting case is told 
by Mr. Hittell in his excellent History of 
California (Vol. 3, page 307), as follows: 

“It was one of the sequels of a great 
Fourth of July celebration. John B. Weller, 
afterwards Governor of the State, had been 
announced to deliver an address, and a very 
large crowd congregated to hear him—the 
miners and settlers coming in from all the 
camps in the neighborhood. After the regu- 
lar exercises of the day, there was much 
drinking and carousing; and in the evening, 
when it began to grow dark, a number of the 
revelers started out staggering through the 
streets, hooting and howling, beating on 
houses and breaking open doors here and 
there as they went. Among other places 
attacked was a house occupied by a Mexicaa 
woman, called Juanita, and a countryman of 
hers, who kept 2 monté table. One of the 
revelers, and perhaps the most hilarious of 
them, was a Scotchman of large size and 
great physical strength, known as Jack Can- 
non. He seems to have been acquainted 
with the woman, or at any rate, went to 
make her a visit the next morning. Some 
said his object was to apologize and pay for 
any damage he had done; but this does not 
appear to be probable. Whatever his object 
may have been, he was seen to go up to the 
door, where the woman and her Mexican 
friend were standing, and was heard to ad- 
dress her with a vulgar expression. She im- 
mediately turned back into the house and 
entered a side room, leaving Cannon lean- 
ing with a hand on each side of the doorway, 
conversing with the man. In a moment 
afterwards, however, she came back, holding 
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one hand behind her, and rushing forward, 
she plunged a long knife, with all her 
strength, into Cannon’s breast and killed 
him. 

“The news of the homicide spread like 
wild-fire. It took but a little time for an 
immense crowd to collect. They were not 
fully over the effects of their dissipation of 
the day before; but their excitement took a 
new direction ; and it was now for vengeance 
on the murderer of Jack Cannon, who had 
been a jolly good fellow, and popular with 
everybody. On the first indication of this 
ieeling, the woman had left her own house, 
and entered the saloon of one Craycroft for 
protection. But the crowd soon surrounded 
Craycroft’s, and, seizing the woman, carried 
her to the main plaza of the town, where the 
stand erected for the exercises of the day 
previous still remained. Her Mexican friend 
continued with her, while the body of Can- 
non was exposed in a tent near by. Upon 
arriving at the plaza, the first things done by 
the crowd were to select a judge and jury and 
appoint counsel for the people and the de- 
fendant respectively. There was little for 
the prosecution to do; but the attorney for 
the defense received very bad treatment. 
Seeing that he could say nothing of import- 
ance in reference to the killing, he confined 
himself to the enormity of hanging a woman, 
and put that enormity in so strong a light 
that the mob became maddened and kicked 
the barrel on which he stood, from under him 
—his hat going one way and his. spectacles 
another, while he himself was carried at least 
a hundred yards, hustled from side to side, 
before he touched the ground. Next a doc- 
tor, named C. D. Aiken, attempted to save 
the woman by claiming that she was about 
to become a mother; but, as is usual on such 
occasions, other doctors were found to ex- 
press a directly contrary opinion; and the 
result was that Dr. Aiken was ordered to 
leave Downieville, and found it safest to do 
so. The infuriated crowd would evidently 
suffer nothing to be said or done in favor 











of their victim, and would brook no opposi- 
tion to their predetermination to be avenged. 
The end was not long coming. The jury, in 
a very short time, returned a verdict of 
guilty ; and the judge, without waiting to be 


prompted by the crowd, sentenced the 
woman to be hanged. She was given only 
an hour to prepare for death, while arrange- 
ments were made on what was known as 
Jersey bridge for her execution. A rope 
was fastened on one of the projecting upper 
timbers, while beneath it a plank, six inches 
wide, was pushed out over the stream, and 
lashed to the floor timbers of the bridge. At 
the end of the hour the woman was brought 
to the place, and stationed on the plank. 
There were several thousand spectators 
present. The woman, of course, knew what 
was coming; but she appears to have been 
perfectly cool and collected. She surveyed 
the crowd, and spoke pleasantly to several of 
her acquaintances. She took off her hat and 
handed it to one of them, bidding him good- 
bye in Spanish. She then took in her own 


| hands the rope that was being thrown over 


her neck, and adjusted it beneath her black 
hair. A white handkerchief was fastened 
over her face; her hands were tied behind 
her; and at each side of the plank behind 
her a man, ax in hand, stood ready to cut the 
lashings. At the report of a pistol, which 


| had been agreed upon as a signal, down came 


the axes ; the plank dropped, and Juanita fell 
three or four feet, and remained suspended. 
Consciousness was apparently extinguished 
instantaneously upon the fall; and death was 
rapid.” 

Perhaps the best organized and least ob- 
jectionable form of lynch law was that ex- 
hibited by the Committee of Vigilance of 
San Francisco, organized June 9, 1851, and 
re-organized May 14, 1856. There had been 
vigilance committees in other towns in the 
State, yet that which was formed in San 
Francisco on the dates given above un- 
doubtedly deserves the reputation of being 
the best conducted and most strikingly im- 
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pressive organization of the people for deal- 
ing with crime, outside of the regular courts 
of justice, that has ever been established in 
any age or place. It has been said of a vigi- 
lance committee that it will itself break the 
law, but it does not allow others to do so. 
The doctrine of vigilance, as of lynch law in 
general, is based upon the theory that the 
people have the right to hold perpetual vigil 
over all their institutions and to correct, 
where necessary, abuses and _ corruption 
which threaten the security of their lives 
and property. It is civil revolution as op- 
posed to civil rebellion. This right, if such 
it be, may be exercised, it is claimed, in the 
extremity of necessity arising out of the 
prevalence of crime and the immunity of 
law-breakers from punishment. Vigilance 
proceeds upon the principle that if the law 
is notoriously inadequate to reach and effi- 
ciently punish law-breakers, it would be a 
greater crime and wrong upon the public to 
permit such lawlessness and _ corruption, 
than to supersede the recognized authorities 
by a new organization which shall deal more 
effectively with such evils, than the courts 
through venality, or some other weakness, 
are able to do. 

The stern judgments reached by the Vigi- 
lance Committees in San Francisco, were 
characterized by unselfishness, and above all, 
by an unquestionable solicitude for the pub- 
lic welfare. Yet even this organization, 
made up for the most part of good citizens, 
could not find more than passing favor 





among the citizens of the State. Only the 
greatest necessities evolved from the con- 
ditions of the times, could warrant the crea- 
tion or existence of a tribunal of men whose 
work was so revolutionary in its purposes 
and results. 

The double execution of James P. Casey 
and Charles Cora on May 22, 1856, and that 
of James Hetherington and Philander Brace 
on July 29, in the same year, were most spec- 
tacuiar exhibitions of the method in which 
the Vigilance Committee of San Francisco 
dealt with the city’s criminals. These men 
were tried by the Vigilance Committee for 
heinous offenses, convicted and sentenced to 
be hanged. The terrible earnestness of the 
committee, and the expedition shown by it 
in dealing with these representatives of the 
most depraved and desperate class that have 
ever infested any city in America, gave rise 
to almost revolutionary conditions. Though 
bitterly opposed by the regularly consti- 
tuted State and city authorities, the Vigi- 
lance Committees of San Francisco were in- 
strumental in putting a stop to street mur- 
ders, lawlessness at elections, and in effectu- 
ally lessening corruption in the courts. 
These results in San Francisco, and similar 
results reached elsewhere throughout the 
State, stand as the sole justification for the 
existence of organizations based necessarily 
upon the doctrine that the safer and less vio- 
lent methods afforded by courts of justice 
must, when notoriously inefficient, be either 
undermined or entirely superseded by force. 





LONDON LEGAL LETTER. 


N increasing interest is being manifested 

in criminal procedure and its results, 

both in this country and in France. In cer- 
tain respects the English practice leaves 
very little to be desired. The law is simple 





May, 1902. 
and is well administered. The judges of 
the King’s Bench Division of the High 
Court take, in turn, the work of the Central 
Criminal Court, at the Old Bailey. On cir- 
cuit, the assizes are held by two judges, one 
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of whom takes the criminal and the other the | sensus of opinion that there should be some 


civil work, as they may arrange between 
them. Counsel who are actively engaged in 
civil practice find nothing derogatory to 
their dignity in criminal work. It is true 
that there are a few lawyers whose occupa- 
tion is mainly in the criminal courts, but 
that is only because they have had excep- 
tional experience in that branch of the law. 
They have the same standard of culture, 
the same high character, and the same learn- 
ing as those whose work is exclusively civil. 
The trials are conducted with dignity, and in 
such a manner as to impress the prisoners 
and the witnesses. Usually the interval 
from the date of arrest to the date of sen- 
tence is not more than six weeks. There is 
no appeal except in a very limited class of 
cases, and consequently no objection to evi- 
dence at the trial, and no tedious bill of 
exceptions, and there are therefore no rever- 
sals and no long delays pending retrials and 
fresh appeals. There is no exception made 
in this rule in murder cases, the convicted 
prisoner being usually executed in less than 
two months from the date of his committal 
for trial by the examining magistrate. Such 
a thing as a “murderer’s row” is unknown 
in an English jail, and the celerity of the 
procedure gives no time for maudlin sym- 
pathy. The only matter about which there is 
controversy is the nature of the punishment. 
The law in every case provides a maximum, 
and in some cases a minimum, sentence. 
This enables certain magistrates who advo- 
cate leniency to impose a nominal sentence 
for an offence which a magistrate in a neigh- 
boring jurisdiction will punish with a consid- 
erable term of imprisonment. No matter 
upon what theory as to the object of punish- 
ment the judges act,— whether they may 
consider it as retribution, or as expiation, or 
as an example to others, or for the purpose 
of reforming the offender,—there is a con- 





attempt at uniformity in the term and nature 
of sentences for the same offences. 

Recently this matter has been discussed 
by the Society of Comparative Legislation in 
England, and by the International Congress 
of Comparative Law. At the session of the 
latter body, held in Paris in 1900, a com- 
mission was appointed to investigate the 
principles which should guide the judiciary 
when pronouncing a criminal sentence. 

Mr. Montague Crackenthorpe, who is the 
author of the movement, has recently retired 
from a very large special practice at the 
English Chancery Bar. He will be pleas- 
antly remembered in the United States as 
one of the suite of distinguished lawyers who 
accompanied the late Lord Chief Justice, 
Lord Russell, of Killowen, to America in 
1896. He read, upon the occasion of that 
visit, a paper before the American Bar Asso- 
ciation on the “Uses of Legal History.” 
Mr. Crackenthorpe’s commission has recently 
decided to make as wide an inquiry as pos- 
sible upon the questions which were referred 
to it by the International Congress, and 
for this purpose has issued a circular letter 
to prominent lawyers in various countries. 
This letter sums up the nature of the infor- 
mation required in the following terms : 

Three distinct theories of punishment — 
the expiatory, the deterrent, and the reform- 
atory — have, as is well known, been dis- 
cussed for a long time by philosophers and 
criminologists. Each, or all of these com- 
bined, may be adopted by the judiciary. 
Thus, one judge may hold the main object of 
punishment to be that the offender should 
do penance for his sin; another that he 
should be made a public example of ; a third 
that he should be reformed by the discipline 
of the jail, and only be imprisoned for life or 
for a long period of years if reformation 
appears to be hopeless. 
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Again, whatever theory of punishment 
a judge may most incline to, he may have 
to subordinate it to special circumstances. 
For example, the frequency of an offence in 
a particular district, or the fact that it is 
more dangerous there than elsewhere, may 
require him to give the first place to the 
deterrent theory, although, apart from such 
special circumstances, he would be disposed 
to assign to that theory the last place, or 
possibly ignore it altogether. 

Lastly, it may well be that a judge may 
make a distinction between individual offend- 
ers whose offences, when considered objec- 
tively, are the same. He may, for instance, 
attach importance (a) to previous convic- 
tions, even when these do not form a statu- 
tory ground for augmenting the sentence ; 
(6) to the moral character of the offender 
apart from his judicial record; (c) to the 
degree of the offender’s intelligence and 
education ; (d@) to the difficulties he has had 
to encounter in the past; (e) to the extraor- 
dinary temptations by which he was sur- 
rounded at the time of the commission of 
his offence. These distinctions may be fur- 
ther varied, according as the offender is a 
man in the prime of life, a man far advanced 
in years, a woman, or a child. 

Bearing in mind these considerations, the 
commission, whilst welcoming any general 
observations, requests brief answers to all or 
any of the following questions : — 

QUESTION I. 
when awarding a sentence, act on any theory 
as to the object of punishment, such as retri- 
bution, expiation, reformation of the offender, 
or the like? Is it desirable that he should 
do so? 


Does the judge, in fact, 





QUESTION 2. Does the judge, in fact, 
keep the same end in view in the case of all 
offences, or does he make a distinction be- 
tween one offence and another? Is it desir- 
able that he should do so? 

QvuEsTIoN 3. When he makes a distinc- 
tion between one offence and another, on 
what is the distinction based? On the char- 
acter of the punishable act looked at from a 
moral standpoint? On the greater or less 
frequency of the crime in the district ? On 
the greater or less risk to which it exposes 
the community, or on any and what other 
circumstances ? 

Question 4. When he makes a distinc- 
tion between one individual and another, 
does the distinction turn on the offender’s 
antecedents as shown by his judicial record, 
or on his degree of intelligence and educa- 
tion, or on any other, and what circum- 
stance? Is the age or sex of the offender 
taken into account, and, if so, to what ex- 
tent? Is it desirable that any, and which 
of the distinctions above mentioned, should 
be made ? 

QuESTION 5. In the absence of special 
circumstances, does the judge award the full 
penalty allowed by the law, or does his nor- 
mal sentence fall short of this? 

The idea of the commission is to secure 
replies, so far as possible, from those who 
have had wide experience in the administra- 
tion of the law, and from those who have 
given special study to this class of subjects 
in connection with criminal matters. Already 
several eminent American lawyers have been 
appealed to, and their replies will be incor- 
porated in the report of the commission. 
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The Editor will be glad to receive contributions of | 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


A RECENT number of Zhe Scots Law Times, | 
bewailing the “ jest judicial,” speaks of a certain 
Scottish court as a “ jest-factory,” and enunci- 
ates the dictum that “a pun is the feeblest form 
of wit, and a judge’s forensic jest is, generally 
speaking, the next in feebleness, while it is an 
easy first in fatuity.” Far be it from us to de- 
fend the “jest judicial” as sometimes “ she is 
spoke”; the American lawyer is not without 
troubles of his own on that score. Yet one of 
the most lasting things in the law is its humor ; 
the legal joke is coeval with the law. Even the 
law-student jests; as witness Zhe Brief, the 
work of certain students in the Harvard Law 
School. We commend this clever bit of legal 
jesting to the attention of those of our profession 
and they are many—in whom “the law’s 
grave study ” has not killed the sense of humor. 
And as this ephemeral publication — whose first 
number may be its last — is already out of print, 
we feel in duty bound to quote the following 
selections from its learned pages, premising only 
that the title-page bears the warning that Zhe 
Brief is “copiedwrong,” with “all rights re- 
versed.” 





SOME INSULAR QUESTIONS. 

The recent unprecedented territorial expan- 
sion of the United States has given rise to ques- 
tions so obvious that the necessity for our here 
discussing them may not at first sight appear to 
one unfamiliar with the complex organization of 
our judicial hierarchy (or the reverse, according 
to the view taken by the learned judge in the 
case of Smelovisky v. Onomatopoeia,' recently 
decided by a divided court before the Players’ 
Bench on an appeal from the Referee’s deci- 
sion); but of this more anon. 





' 2 Harrigan & Hart, 47. 


And the confusion? of the law on this point 
has made it imperative if not advisable. U7 
dormentes canibus mendaciunt 3 (let sleeping dogs 
lie). Now, to turn to the burning question of 
the water cure.+ 

Lord Ellenborough, in discussing this, said : 
“The defendant, as we understand the proce- 
dure under the Code, was first filled with water,5 
and then pressed upon the stomach 77 e¢ armis 
(usually a musket). The burden thus having 
been cast upon the defendant, was equitably 
distributed by the Revised Laws of Hydrostat- 
ics. . . . The presence of minnows in the water 
used is absolutely irrelevant, for de minimis non 
curat lex. Further than this we do not care 
to go.” 

But it is submitted (a) that water is not an 
intoxicant®; (b) that this was a case for mari- 
time law anyway’; (IV) that he was nothing 
Moro less than a Filipino; (h) that Curfew shall 
not ring to-night. And so the law stands to- 
day. For in the whole mass of conflicting judi- 
cial testimony we have not been able to find a 
single case of even doubtful autopsy,’ nay not 
even a dictum or a hot dogma, where such has 
been the case. 

Per contra, with the possible exception of 
some badly considered but extremely able deci- 
sions of the Supreme Court of the United States, 
the Vice-Chancellor of Oklahoma is unanimous 
in deciding that whatever may be the result, the 
answer can go but one way. 

To sum up: Nothing has been urged in favor 
of this view which cannot, with equal propriety, 
be urged against it, or left unurged, or urged d/s 

2 A word has been omitted here. 

3 Maxims of Hafiz, p. 48. 

4 The reference to the water ordeal may be found in 
the Pipe Rolls, whatever they are. 

5 Cf. Governor of North Carolina v. Governor of 
South Carolina. 

© Quere why not.— Ed. 

7 J. Wirth on Schooners 29. 


® You mean authenticipatority and then you're 
wrong. — Ed. 
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et idem, unless it be clearly u/tra vires. And 
here ' we are content to leave the matter.? | 


THE PERSONNEL OF THE SIAMESE BENCH OF 
SUPREME JUDICATURE. 

The Chief Justice of the Supreme Bench is a 
red-headed pirate who always went armed to the 
teeth until-he lost them. He is now armed to 
the gums. He wears red mittens gummed to 
his arms. His decisions have never been ques- 
tioned. He has never made any. 

The other eight justices are three persons 
named Killyloo. The first is leonine but inade- | 
quate. His diction is delphic but ambiguous, | 
at times even amphibious. He is also ambidex- 
trous, being unable to write with either hand. 

His younger brother, Jimmy, weighs twenty 
pounds less, which detracts from the weight of 
his decisions. He is a brilliant example of what 
is known as judicial levity. 

The other three members of the bench are | 
twins, each of the two older being twins with 
the youngest, on the principal that twins that 
are twins to the same twin are twins to each 
other or anything else. 


CONTRACTS AND CRAZY CONTRACTS, 


1. Pedro, a push-cart peddler, made an oral 
contract for the purchase of a banana with Flor- 
ida Fearne. Owing to a cessation of revolutions 
in South America fruit rose rapidly in price. 
After doing half the work Parsons stopped be- 
cause he obtained a more advantageous contract 
with John, the Orangeman. Shortly afterwards 
Dart died, neither he nor Adams having dis- 
covered the mistake. When Sixto Lopez learns 
the facts, can the Bank recover on a guantum 
meruit ? 

2. A statute provides that a bushel of coal 
shall mean forty miles. Dane, a coal-stealer 
under a charter party, took dower in a cargo be- 
longing to East. The coal decayed rapidly 
owing to act of neither party. Thus it hap- 
pened that Parsons paid one and one-half times 
as much as an accurate measurement would 
have required. 

Under this state of facts, what is Fearne’s | 
common-law liability to Parsons or to Tidd or 
to East or to anyone else you can think of ? 





? Supra, p. 000, |. o. 
? If you want more, go back (a) and begin again. — Ed. | 
(a) I The Brief 1. 


Would it have made any difference if Dane 
had been a sutler? a cutler? a butler? a dan- 
seuse ¢ 

3. Rewrite everything you have written, leav 
ing out the mistakes. 

4. If I paint my neighbor’s house a disagree- 
able color, under the impression that I have no 
right so to do, and he licks the paint off and dies, 
can I recover anything from the heirs ona guan 
tum valebant? Could I if he knew it was paint? 
if he knew it was paint, but thought it was 
green? or neither? or both? 


5: | Rearrange the facts in the foregoing ques- 

| tions in any way you please so long as you 
F [don’t know the answers, and then answer 
¢ them the same as before. 


10. You won’t have time for this anyway. 


RECENT CASES. 

AGENCY — POWER COUPLED WITH AN IN- 
TEREST — REvoOcATION. — An intestate wishing 
to probate his will deputed one to do so for him. 
He then died and afterwards ratified the agency. 
Hell/3 The pardon came too late. Rameses v. 
Anargyros,6 Hg. 41. This case goes none too 
far. It is obvious that a fraudulent moribund 
cannot claim the benefit of his non compotency 
mentis. An act cannot be at once retroactive 
and perspective. 


ConTRACTS — IMPLIED CONDITION SUBSE- 
QUENT — Pustic Poticy.— Plaintiff sued on an 
insurance contract never made. One of the con- 
ditions was that unpaid premiums should lapse. 
Several had in fact lapsed when defendant com- 
pany died. He//o,+ that the condition not having 
been complied with, it was up to the jury to con- 
strue the contract in accordance $ with its terms. 
Gaston v. Alphonse, 2 Sunday Law Journal 
999 2. 

The essence of the contract is the meeting of 
minds. If they meet from opposite directions 
a head-on collision will result. If differently, 
otherwise. Which accounts for the tooth on the 
walrus. 


Torts — TrREspass IN ExcELsIs — JUSTIFI- 


| ABLE Force.—A man in a balloon, having 


money to throw to the birds, proceeded to do so. 
3 Misprint. — Ed. 
+See note 3 supra. — Eddy. 
5 See note 4 supra. — Edward. 
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A man shooting from below hit a golden eagle 


Taylor v. Hair, 112 Fed. Rep. 913, contains a 


belonging to the United States Government and | 


mutilated it. The aeronaut was thus prevented 
from sailing around the Eiffel Tower and win- 
ning a prize of 10,000 francs, With this sum he 
would have made a million dollars (perhaps) in 
the Chicago Wheat Pit. He sued the gun-maker 


for statutory replevin. e/d,' that the gun-maker | 


was not liable on the ground of de gustibus nil nist 
bonum. Mee v7. Hym, 14 Bucket 1. 


phrase so fortunate that we cannot forbear to 


| call it to the attention of all lovers of exact ex- 


pression. This was a suit on a benefit certifi- 
cate issued in favor of the fair plaintiff, who 
based her claim on a promise to marry made 
between herself and the deceased Hair some 
four months before the plaintiff had obtained a 
divorce from her husband and within six months 


| after the divorce of Hair from A/s wife, during 


In accord Zx parte Cake VI Birthday Book | 


Hen. 1A. ¢.. 33. 
tends usgue ad celum. 
not care to go. 

OUR EXCHANGES. 


Further than this we do 


Coke. — Of what act is a bad shot in England 
guilty ? 
LITTLETON. — Miss-pheasants. 
—6 Harv. Law Rev. 90004. 


Lorp MANSFIELD.— For a_ well-balanced 
man, Loughborough seems to smell out an 
awful lot of trouble. 

MARSHALL, C. J. — That’s due to his scenter 
of gravity. 

— Cro, Eliz. or. 

Perjury. — Anything done by a jury. 

—70 Yale L./. 2. 


Qua#rE.—Is a parrot that calls you vile 
names a personal chattel ? 
— 3 Blackstone's Com. 41144. 
THE best beast of.a college shall not be taken 
for a haricot vert. 
— Pothier, Civ. Law 111, 
THE C. J.— Why doesn’t the Dean of the 
Columbia Law School teach Evidence? 
THE P. J. — Because he’s Keener on Quasi- 


Contracts. 
— VY. B. Ill Hen. J. 2. 


QureE. — Has summer-y procedure anything 
to do with seisin ? 
—o The Green Bag oo. 


WE are accustomed to look in the pages of 
the poet and essayist, rather than in the volumes 
of law reports, for one mark of literary genius 
—the choice of exactly the right word to ex- 
press the most delicate shade of meaning. Yet 


™See note 2 supra. 


A man’s right in his land ex- | 


| the relation of financée ? 


which period he could not marry. What could 
be finer than to declare, as the Report here has 
it, that the lady bore to the late lamented Hair 
This is nothing short 
of a stroke of genius. 


NOTES. 
“Divorce is not the easy matter it used to 


| be,’ remarked the groom-elect casually. “States 





where only a brief residence used to be required 
now demand that the complainant shall have 
resided in the State a year.” 

“ George, dear,’’ said the Chicago widow per- 
suasively, “when we take our wedding trip let 
us go right to one of those States for our honey- 
moon so all that time will not be lost travelling 
around the East.” 


In one of the far western jurisdictions, in an 
appellate court, there was filed recently by the 
chief law officer of that subdivision of our coun- 
try, a brief from which is taken the following 
entertaining extract (it is perhaps well to have 
in mind the fact that the author of the brief, and 
several members of the court, are bald-headed) : 
“A large amount of expert testimony was taken 
to show the vagrant, not to say dissolute, habits 
of the infant bovine of the male sex, from which 
it is sought to be shown that, at the tender age 
of six months, a red bull calf will forsake his 
mother in an erotic chase after stray cows, and 
that, regardless of hunger or filial duty, this 
youthful Lothario of the Guadalupe plains will 


| travel for miles on an empty stomach to gratify 


what must be at best a hopeless passion, and, 


| with futile dalliance to take the place of moth- 


er’s milk, grows emaciated and ‘choused.’ But 
it must be remembered that this particular bull 
calf, whose character is assailed in a general 
manner, was ‘bald-faced,’ and this Court will 
take judicial notice of the fact that baldness, 
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whether of the face or head, is always an out- 
ward and visible sign of inward virtue, and 
whatever may have been the state of morals of 
concupiscent calves of his sex and size in Guad- 
alupe county, the probity and chastity of this 





particular animal has not been assailed, nor do 
any of the witnesses attempt to swear that they 
had ever known amy bald-faced bull calf to be 
guilty of the youthful indiscretion charged gener- | 
ally against ordinary calves. And the baldness | 
of the face of this H. O. W. calf creates an al- | 
most conclusive presumption of his innocence. 

Yet appellant would have it believed that he | 
abandoned his mother, together with all sense of | 
propriety, and ran eight miles and broke through 
a barb-wire fence, for the purpose of associating 
with Jesse Smith’s cows in amorous dalliance.” 


ONE morning, recently, a specimen of the | 
genus hobo (genus hobo, mind you, not genus 
homo merely) was brought up before a Michi- 
gan police justice for vagrancy. Warm weather 
was coming on and the defendant did not antici- 
pate with relish ten or fifteen days in the county 
jail. In consequence he pleaded not guilty. 
The law guarantees to every man a speedy trial 
and the man received his in seven minutes. 
Two or three policemen were sworn and testified 
to having found the stranger hanging about the 
railroad yards. When they had finished their 
stories, the justice turned to the defendant and 
asked : 

“Have you anything you want to say? I 
guess we’re through.” 


THERE is now a prominent lawyer of southern 
Kentucky who may be called Marble, because 
that isn’t his name, who upon his first attempt to 
address a jury came near making as complete a 
failure as did the learned, though modest, Domi- 
nie Sampson, of whose ignominious flight from 
the pulpit Scott tells us. He was to make his 
maiden speech in a murder case, his talk having 
been prepared by an older and more able attor- 
ney. He had committed the piece well to mem- 
ory, had rehearsed it in dramatic style time and 
again, and expected with his eloquence and legal 
lore to surprise the judge and his friends, cap- 
ture the jury and win his case. The court-room 
was crowded when Mr. Marble, in a self-confi- 
dent manner, began: 








“It has always been the law in this State, and 
according to the Statute of 1779—.” Here he 
turned pale, then started again: “ It has always 
been the law in this State, and according to the 
Statute of 1779—.” Here he balked again, 
scratched his head, and looked around at the 
judge, jury and spectators in a pitiable way ; 
but regaining new courage, he raised his voice 
and exclaimed: “ It has always been the law in 
this State, and according to the Statute of 1779 — 
whose contents I forget, I believe I shall sit 


| down.” 


The court-room was convulsed with laughter, 
while the old judge, with a smile upon his face, 
looked over the railing at the trembling, red- 
faced young man, and said: 

“Well, Mr. Marble, you have gone a good 
many years back to find authority to take a 
seat.” 


THE lawyer’s clerk was seeking information. 

“Ts the ‘a’ in this word pronounced like ‘a’ 
in ‘clam’ or like ‘a’ in ‘claim’?” he asked. 

“Tt seems to be preferable to pronounce it 
like ‘a’ in ‘claim,’” replied the senior partner. 

“TI thought perhaps that circumstances altered 
the case when we took that writ this morning in 
Bell v. Jones.” 

‘* How so?” 

“Jones was in the corridor and you should 
have heard that mandamus.” 


In speaking of Lord Esher, a writer in Zhe 
Law Times says: 

Under his régime Court of Appeal No. 1 was 
at least never dull. A visitor had not been there 
two minutes before he was laughing at some 
sally of Lord Esher. The Master of the Rolls 
was declaring — @ propos of the Kempton Park 
puzzle, What is a place ?— that for his own part 
he thought every spot was a “ place” except a 
tight rope; or telling the distracted wife of a 
debtor — who had gone down on her knees in 
court and implored him to “ spare her husband ” 
—not to talk nonsense about “the disgrace of 
bankruptcy, for all that is exploded now ”’; or, at 
the rising of the court just before the Long Va- 
cation, saying to the Bar “ Good-bye,” and then 
with a merry twinkle in his eye, “for the pres- 
ent’; or —for he was not governed by prece- 
dent —placing a little granddaughter beside him 
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on the Bench, showing her the various documents 
in the case, and announcing to the Bar that a 
new judge had been appointed. How often, too, 
was he engaged in gay and gallant badinage with 
the lady litigant in person. One of these, who 
wanted him to try her case himself, once delight- 
ed him greatly. He had been telling her that 
her case had been sent to be tried by a certain 
learned judge without a jury, adding: “ He is a 
capital lawyer, you know, and will try your case 
very nicely.” “Oh, yes, my Lord,” she replied, 
‘Lord Justice is all very well as to law, 
but my case requires so much common sense! ”’ 
In a case relating to an alleged fraudulent pro- 
spectus, the counsel before him was arguing that 
the prospectus had deceived a large number of 
persons, including some country clergyman, who 
had been induced to apply for shares in a worth- 
less company. Lord Esher was unconvinced 
and incredulous, and said: “‘ Now, just imagine 
for a moment that I am a country curate.” “My 
Lord,” replied counsel, “my imagination is lim- 
ited,”’ and Lord Esher laughed as heartily as his 
brethren and the Bar. 





THE following interesting declaration has re- 
cently been filed in the Supreme Court, Erie 
County, New York, in the case of Fendal v. 
Logan : — 

The above named plaintiff by her attorney 
for cause of complaint alleges: first, that the 


defendants reside in the city of Buffalo, in the . 


County of Erie and State of New York. 
Second, that defendants in this action sustain 
the private relations of husband and wife, and 
that on the thirtieth day of October 1gor, the 
husband and a co-defendant in this action per- 
mitted and sent his wife, also a co-defendant in 
this action, to ride out in a horse and buggy, a 
horse and carriage, a horse and phaeton, or 
other vehicle, either for pleasure or for other 
purposes, upon Main Street in the city of Buf- 
falo, N. Y., and while the wife and co-defendant 
was prosecuting her mission of pleasure, or per- 
forming other duties as she was permitted and 
for which she was sent by said husband, she the 
said wife between the hours of three and four 
o’clock in the afternoon, was driving the said 
horse and buggy or other vehicle, wrongfully, 
carelessly, and negligently, without warning or 
caution, drove against and upon, and by means 


| of the shaft of said vehicle and by means of the 
| tramp of the horse’s hoofs, knocked down and 
ran over the plaintiff as she was making her 
transit from Niagara Street car to Main Street 
for the purpose of completing her trip down 
town, and while the plaintiff was in the act of 
crossing Main Street, after looking up and down 
Main Street, and having seen said horse and 
vehicle standing, moved onward, and while in 
the act of crossing Main Street, the said wife 
and co-defendant with reins or horse whip, 
struck the horse suddenly, rushing upon, and 
driving over as aforesaid, and by an irresistable 
force the plaintiff was thrown with violence upon 
the street. The injuries sustained by the plain- 
tiff in detail are those of a sprained back, dislo- 
cated womb, resulting in an abnormal or 
pathological condition of the ovaries. The 
plaintiff is a domestic, and as such has no 
other means of livelihood than that of her earn- 
ings as a domestic, such as doing general house- 
work, and as a result of the aforesaid injuries 
plaintiff for a time was confined in the Sisters’ 
Hospital at her own expense, and for a long time 
thereafter she has been so disabled as to neces- 
sarily reduce her weekly receipts from $3.50 to 
$3.00 per week, the employers having to hire an 
assistant for plaintiff. 

That the injuries inflicted internally upon the 
plaintiff as well cripple the back, rupture the 
liver, dislocate the womb, and render the ovaries 
abnormal, greatly shock the nerves and nerve 
centres as aforesaid in addition to great pain 
and long suffering, and also threaten pro- 
tracted injuries, if not permanent impairment of 
plaintiff’s abilities to earn a competent living as 
aforesaid, and thereby shorten plaintiff’s life 
as aforesaid. 

That such injuries to plaintiff were caused 
solely by defendant’s negligence and that without 
any negligence on the part of the plaintiff. 

Wherefore plaintiff demands judgment 
against defendants for the sum of ten thousand 
dollars ($10,000.00), beside the cost of this ac- 
tion. 


“Dip you strike that jury?” asked the friend 
of the lawyer whose firm had just lost a justice 
court Case. 

“My only regret,” replied the attorney, “is 
that I didn’t.” 
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Mr. CHARLES PHILLIPs was retained in his 
early days at the Irish Bar for a lady —a Mrs. 
Wilkins —a rich widow of late middle-age, 
against whom an action had been brought by a 
lieutenant in the Royal Navy, who was much her 
junior, for breach of promise of marriage. The 
case came on for hearing at the Mayo Assizes. 
O’Connell, who led for the defence, was unable, 
owing to an affection of the throat, to address 
the jury. Phillips took his place, spoke most 
disparagingly of the personal charms of his cli- 
ent, laid stress on the great difference in years 
between her and the plaintiff, gained a verdict, 
and, on coming out of the court-house, was mer- 
cilessly horsewhipped all the way to his lodgings 
by his successful but humiliated client. — Zhe 
Law Times. 


CURRAN was one day engaged in a case in 
which he had as a colleague a remarkably tall 
and slender gentleman, who had originally in- 
tended to take orders. The judge observing 
that the case under discussion involved a ques- 
tion of ecclesiastical law, Curran interposed : — 

“IT can refer your Lordship to a high authority 
behind me, who was once intended for the 
church, though in my opinion he is fitter for the 
steeple.” 


LITERARY NOTES. 


UNDER authority of the Detroit Bar Associa- 


tion, William L. January, Esq., has edited and | 
compiled a full and interesting record! of the | 


proceedings in Detroit and in Michigan on John 
Marshall Day, February 4, 1901. The princi- 
pal addresses are those by Hon. Luther Laflin 
Mills, of Chicago, delivered at Detroit, and by 
Hon. Russell C. Ostrander, at Lansing. There 
is reprinted from the American Law Review a 
eulogy of Marshall by Hon. Alfred Russell, of 
Detroit. A tribute of respect to the memory of 
the late Mr. Justice Campbell, of the Supreme 
Court of Michigan, by Hon. John C. Donelly, is 
also included. 

Mr. January brings the volume to an end with 





“Not long after Marshall’s marriage to Miss 
Ambler, after he had engaged in practice of the 
law, it is related that on one occasion, while young 
Marshall was attending court at the county seat 
and on what was then known as ‘ Court Day,’ one 
of these so-called ‘pohr white trash’ came to 
Mr. Marshall’s residence to see him about legal 


business. Mrs. Marshall was at home alone and 
politely told the man Mr. Marshall was attend- 
ing court, and that he had better come again ; 
but the unfortunate fellow seemed much excited 
and in great trouble, and insisted upon ‘statin’ 
his case’ to ‘de Misess.’ Mrs. Marshall ob- 
jected, and said she knew nothing about her 
husband’s law business, and he must wait until 
his return: but the fellow insisted that he must 
state his case to Mrs. Marshall, and said: ‘ Now 
Misess, you spos’en the case; spos’en you was 
John Blair’s old gray mare, an’ I’d borrow you 
to ride to mill, an’ you’d rare, pitch and tare, fall 
down and break your darn’ old neck, you s’pose 
I’d pay for you? No! I'll be d-darned if I 
would !’” 

“ Shortly after Marshall’s election to Congress, 
one day while Randolph, Marshall and another 
gentleman were riding down the ‘ ole Richmond 
road,’ the gentleman referred to, addressing Ran- 
dolph, said: ‘Mr. Randolph, how can you tell a 
rascal in Congress?’ To which he replied: 
‘ Blindfold yourself, go into Congress Hall, and 
the first man you lay your hands on, say, “ Here 
he is.” But,’ he said, ‘ you’ll have to make an 
exception, because Cousin John [meaning John 
Marshall], you know, is in Congress now.’ ” 


As each successive volume of the Ziterary Zn- 
dex? appears, one appreciates with increasing 


| thankfulness the debt which the literary worker 


owes to the patient compilers of this index, the 


| volume of which for 1901 has recently come 


from the press. In addition to the subject-index, 


| covering 132 periodicals, the index to general 


several rarely published stories of Marshall, of | 


which two may well be quoted : 


' THE First CENTENNIAL ANNIVERSARY, CELEBRA- 
TION AND BANQUET. 
RUARY 4, 1901. Edited and Compiled by William L. 
January. 


“ JOHN MARSHALL Day,” FEs- | 





| the Publishers’ Weekly. 


literature, and the author-index, covering both 
of these indexes, there is an index of Bibliog- 
raphies, a Necrology of writers deceased in 1901, 
and last— but not least, for it is of great prac- 
tical value — an index to dates of the principal 
events in Igor. 





* THE ANNUAL LITERARY INDEX, 1901. Edited by 
W. TI. Fletcher and R. R. Bowker. New York : Office of 
1902. 
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NEW LAW BOOKS. 
COMMENTARIES ON THE LAW OF NEGLIGENCE 

IN ALL RELATIONS. By Seymour D. Thomp- 

son, LL.D. In six volumes. Vols. II, III. 

Indianapolis: The Bowen-Merrill Company. 

1902. Law sheep. (li+ 1134 pp.; lviit+ 

1118 pp.) 

Perhaps no questions are more perplexing to 
the court lawyer than those which have to do 
with the law of negligence. Naturally the sub- 
ject has attracted text-book writers. We have 
long had the excellent work of Shearman and 
Redfield on Negligence, to say nothing of the 
treatises of some eight or ten other writers; and 
the twenty or more volumes of American Negli- 
gence Cases and American Negligence Reports have 
saved many hours of weary research.by bring- 
ing together, and classifying, negligence cases 
from different jurisdictions. Mr. Thompson him- 
self published more than twenty years ago, — to 
be precise, in 1880, — his well-known two volumes 
on Negligence, containing leading cases followed 
by valuable notes; and two years before that time 
he brought out his Carriers of Passengers. But 
it is fair to say that there has not yet been a 
really full treatment of the whole subject by text- 
book writers. However, the call of the profes- 
sion for such a comprehensive treatise will soon 
be answered — indeed, it has been answered in 
part already —by the very admirable “Com- 
mentaries ” by Mr. Thompson. The two volumes 
before us —the second and third — mark the 
completion of half of the work. 

Few American law writers have done more or 
better work than Mr. Thompson. His incisive 
style is well known to the readers of Zhe Amert- 
can Law Review, and of his articles published 
elsewhere; and his text-book work has often — 
and justly — been praised. We think, however, 
that there can be no question but that his most 
important work is embodied in the series of 
volumes now coming from the press. In ques- 
tions of negligence so much depends upon the 
facts of each particular case that it is essential 
not only that a large number of cases should be 
cited but that those cited should be stated with 
care and precision. These fundamental require- 
ments in a book on negligence are well met in 
the present Commentaries. But the most impor- 
tant part of Mr. Thompson’s work is his clear 
statement of the underlying principles of the law 





of negligence, and his able discussion of them. 
He shows, as his long study of this particular 
branch of law would lead us to expect, a com- 
prehensive grasp of his subject. 

Volume III is given over wholly to the subject 
of Carriers of Passengers, which is treated in 
great detail; Volume II embraces the subject of 
Railway Negligence in all its relations except 
that of Carriers of Passengers and that of Master 
and Servant; it also includes the subject of 
liability of telegraph companies for negligence 
in failing to transmit and deliver messages 
promptly and correctly. 


UNIVERSITY OF PENNSYLVANIA. THE PROCEED- 
INGS AT THE DEDICATION OF THE NEw BuILp- 
ING OF THE DEPARTMENT OF Law. Compiled 
by George Erasmus Nitzsche. Philadelphia. 
IgOl. 

The University of Pennsylvania has issued, 
in a limited edition, a handsome volume con- 
taining a full account— with several illustra- 
tions — of the proceedings at the dedication of 
the new building of the Department of Law. A 
history of the Department of Law is given in 
the address of Samuel Dickson, Esq., and in an 
article by Margaret C. Klingelsmith, while Pro- 
fessor William Draper Lewis speaks on the 
educational ideal of the School. Mr. Justice 
Harlan’s choice of a subject — “ The Public 
Career of James Wilson, and the Principles of 
Constitutional Law for which he stood when 
the present Union was established,” — seems 
most happy, in view of the fact that the opening 
lecture of the school was delivered, in 1790, 
by Mr. Justice Wilson. Professor James Barr 
Ames, of the Harvard Law School, delivered a 
characteristically able address on “ The Voca- 
tion of the Law Professor’’; Hon. Sir Charles 
Arthur Roe, of the University of Oxford, spoke 
on “ The Constitutional Relations of England 
and her Dependencies”; His Excellency, the 
Chinese Minister, Wu Ting-fang, on “ The 
Proper Relations of the United States to the 
Orient” ; Professor Hampton L. Carson, on two 
noted Philadelphia lawyers, Eli K. Price and 
John Sergeant Price,— father and son; and 
Gerard Brown Finch, Esq., of the University of 
Cambridge, on ‘‘ The Growth of the Ethica] Ele- 
ment in our Common Law.” Among the shorter 
addresses should be mentioned those of Mr. Dick- 
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son on the service done by lawyers in making 


the everyday law of the people what it is; of 
Judge George Gray on “ The Judiciary”; of 
George Wharton Pepper, Esq., on ‘‘ The Univer- 
sity of Pennsylvania ” ; of John E. Parsons, Esq., 
on “ The American Lawyer,” and of Richard C. 
Dale, Esq., on “ The Philadelphia Lawyer.” It 
is a matter of congratulation that these excep- 
tionally good addresses have been brought to- 
gether in permanent form. 


THE AMERICAN STATE Reports. Vols. 82, 83. 
Containing cases of general value and au- 
thority, decided in courts of last resort of 
the several States. Selected, reported, and 
annotated by 4. C. Freeman. San Francisco: 
Bancroft-Whitney Company, 1902. Law 
sheep. (1059 pp., 1015 pp.) 

The notes in this series of reports are, asa 
rule, so excellent that one is sometimes tempted 
to consider the case as merely the hook on 
which the note is hung, and to leave the case 
itself unread. The two volumes before us draw 
from the reports of twenty-eight States, and in- 
clude some cases decided as late as June, 1go1. 
In the earlier volume the principal notes deal 
with “Evidence admissible as bearing on the 
Credibility or Bias of a Witness,” with “ Liability 
of Notaries ’’; with Judicial Notice of Localities 
and Boundaries ” ; with “ the Effect of Writings 
in favor of ‘ Trustee,’ but not indicating the 
Beneficiary or the Terms of the Trust”; and 
with the question of ‘“ What Covenants run with 
the Land.” Volume 83, on the other hand, 
treats in its notes with such questions — among 
others —as these: ‘ Power to create Liens 
by Receivers”; ‘Contracts between Attorneys 
and Clients”; Lienor of Vendor of Personalty ” ; 
‘Mechanics’ Liens on Separate Property of 
Married Women”; “ The Effect of changes in 
By-Laws of Beneficial Associations against Pre- 
existing Members”; ‘“ Agreements respecting 
the living separate and apart of Husband and 
Wife” ; and “ Extra territorial Effect of Decrees 
of Divorce.” 


CycLoPEDIA OF LAW AND PROCEDURE. Edited 

by William Mack and Howard P. Nash. Vol. 
III. New York: The American Law Book 
Company. 1902. Law sheep. 





(1112 pp.) | 


About a year ago, on the appearance of the 
the first volume, we spoke in a commendatory 
way of the Cyclopedia of Law and Procedure. 
The good impression which that volume made 
upon us is strengthened by an examination of 
the one now before us. 

This third volume embraces subjects from 
“ Appeal and Error” (which, however, was 
treated, in part, in the preceding volume) to 
‘“ Assignee.” The most important article is the 
one with which the volume opens, written by 
Hon. Walter Clark, Associate Justice of the 
Supreme Court of North Carolina. Mr. Justice 
Clark, who is not without experience as a writer 
of law books, will be remembered by readers of 
THE GREEN Bac as the author of the articles on 
the Supreme Court of North Carolina, printed 
in volume IV of this magazine. His contri- 
bution to the Cyclopedia is a treatise of five hun- 
dred pages on “ Appeal and Error,” —a length 
which enables him to treat the subject with sat- 
isfactory fulness. An interesting article, on a 
subject which lies outside the knowledge of the 
average lawyer, is that by Mr. Justice Sharpe, of 
Alabama, on “ Army and Navy,” although the 
sub-title “Courts of Inquiry” is not treated 
with such detail as might be wished. Among 
the other important articles are those on “ Arbi- 
tration and Award,” “ Arrest,” and ‘“ Assault 
and Battery.” ° 


THE Law AND PRACTICE IN ClIviIL ACTIONS 
AND PROCEEDINGS IN JUSTICES’ COURTS AND IN 
OTHER COURTS NOT OF RECORD, AND ON ApP- 
PEALS TO THE COUNTY COURTS IN THE STATE 
oF New York. By lWéilliam Wait. Seventh 
edition, by Zdwin Baylies, LL.D. In three 


volumes. Vol. I. Albany, N. Y.: Matthew 
Bender. 1902. Law sheep: $6.35 per vol- 
ume. (lxxi + 954 pp.) 


Wait’s Law and Practice, which was first pub- 
lished in 1865, has reached its seventh edition, 
the first volume of which has already appeared. 
The present volume treats, among other sub- 
jects, those of the Law of Contracts, Chattel 
Mortgages, Landlord and Tenant, Agency, Part- 
nership, Bailment, Bills of Exchange and Prom- 
issory Notes, Sale, and the Statute of Frauds. 
The present edition has been revised and 
brought down to date. It would seem to be in- 
dispensable to the New York practitioner. 
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